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probably defies successful contradiction, but which in real-

ity is but a high-sounding platitude, neither self-explanatory nor
en]£8#:inagieproper|ega|trainingandsatisfactorymoralqual-

ifications?   In the light of what conditions, by what criteria and
how  are  they  to  be  determined?    These  and  countless  related
questions involve a vast process beset with many complexities and
obstacles.  Let us then before attempting to a,dopt a comprehensive
meaning  of  our  premise,  take  a  bird's-eye-view  of  our  field  of
action, do the necessary reconnoitering, and lastly draw such con-
clusions as seem warrantied.

To  oibtain  a  perspective  of  our  task,  let  us  draw  back  a
moment to visualize a numerical picture of the National Bar.    It
will readily be conceded that our problem is national in character

]asnsr%cboap#otchao|TBEhthfg];noc]#nsc.ec:£stuhsefirgeu¥:S±ae:etfoEey:#|±|:S
available,  but  in  the  light  of  the  best  estimates  obtainable,  the
National  Bar  probably  numbered  about  160,000  in  1930.     Tliis
compares  with  about  122,000  lawyers  in  1920,  and  with  114,000
lawyers in 1910, making an increase  since  1910 of  over 4097o.    In
the same period the nation's population has increased about 33%,
and her per capita wealth probably twice that rapidly.   The great-
est increase  in the  bar is, taking place  now,  however,  in  spite  of
the current failure yearly of over 50%  of all applicants who pre-
sent themselves for admission.

thepTehr::&±fr€:reiw9±6gpore±83ae€h%CnhaatritnsFs°¥];np8uiga:fopn¥Ci:]tyy,efr°s:
attendance of students at law schools and admissions to the bar.

In  1930  about  20,000  applicants  were  examined,  o.f  which

The Function ®f Balf Examiners
BY STANLEY T. WALLBANK#

Of  the  I)enver, Calora,do, Bajrr

we  as  bar  examiners  start  with  the  premise  that  our

number about 10,000 were adinitted, the percentage passingbeing
*Mr.  Wallbank  is  a  member  of  the  Executive   Committee   of  The   National   Confer-

ence  of  Bar  Examiners.   This  address  was  delivere.d   at   the   first   annual   meeting   at
Atlantic  City,   September  16,  1931.
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46.4%..   It is readily seen that for the past few years we have been
experlenclng a crescendo of newly admitted lawyers and are now
near the peak of this movement - whether destined to  continue

:::ttfreesfeonmd:n:rutn°d:a[iff#d.t°Bo°ieenc°orn¥ear]v:gi::Ssa±:FEo±:t±ine8
have estimated that, based upon our present rate of increase, the
American   Bar  ill   1940  will   aggregate   over   250,000   with   an
estimated  total  population   at  the  present  rate   of  increase   of

:2:,?ao#oro,too:voenreyl8aoYpeerrf::seivne|g|5of8s!:::o|ngs!oC?fnig:::idm:ti:a

::#]eT:,3g%r::¥o]£¥gfar;±]:&v±endb±ecea¥eatfgtfttoefe:3tphrea%tr±:3;ss]=onn.

i:L]r:esad].:yr,S:o:Etif]{]g;:b%:uu]:rbe:E:,:ono€;S#:::ae¥e;s3s£;#sL:ato;#.g];Zpspst:£a]=n%
offafv.p-rhoe^r:eenn:th^=|T_E#..?e`_i_t::=.gythh^aguRELfci#e+u=Ffgid_ni;ivagsfs#.r.i-I+:#&gi

yers  being  admitted  annually?    The  examiner  with  his  hand  on
the  pulse  of  the  profession  is  thus  faced  first  with  a  numerical
problem.

You may at once.propound these questions:    Is it within the

£:t°evs[nocfe±%fcrbeaarseexoafmt]hneerbsatr°?taierec°#±Z%TC:ff°ifcetrhseoc£TBearcaoti¥:

&¥£]r±Ectft::gsm;Eec;nntdo±£gtdesp::sdutpoo:dt#etg%]s:rsajFt±anbg]yanqtaT±ofiread]

::8#%Sesr°tfh:°b¥r¥sa%Be°rrcrho°wydefaworaruen8grmp±ot;eud];taenddgregardless
If  our  examinations  resulted  in  an  underpopulated  bar  it

¥]%:]ndceu%8°tuhbat#]ayct?eEre8rehda#a±tnpeaif±:g:tmi:£:8ns]E°gu]£atyakbeecfg:
plied upon both sides of the  question,  but  for the present it  will
be  conceded  that bar  examiners  are  entitled to  be  bar-conscious,
are  entitled to  relate their work  as examiners  to  the  entire  legal
profession and that in any event it is fitting that they should ac-
cord due attention to the numbers and percentages of admissions
and  failures  upon  examination,  so  that  they might  from  such  a
perspective  examine introspectively into  the  character and proc-
esses  of  the  examinations  given.    This  will  determine  wherein
those  examinations may  be  deficient  or  subject  to  more  rational
standardization in the various  states,  or may be  unscientific,  un-
fair or unsound,  and in  general how the  degree  of  pet.fection  in
the conducting of those examinations may be constantly increased.
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attorneys  at law.    In  performing  his  duties,  the  bar  examiner

¥o§:r;ansd;za::::::e:::#¥ajt§6Lcn¥o:#:::#:ha;ty:#Ee§rfg:n:::x;i;tet::3p#;;:*;;:efnet3;i
LaesniTsP:%Sqs:gstu£€£:dihe|tf:sr¥iaati±£,ntfenrqef°o¥:#£tnagfth°eu:hga°r:::Fr
of the bar is maintained, to tbat extend are the affairs of govern-

Feet::i#nea]Ztto°fbt%ems%i#da:f#.ofTEeepbraorfeesxs:o¥=:rd±±Snq]ir±esci]eyatcht:
as  the  protector  of  the  bar  and  of  the  public  interest.    In  this
trusted capacity he must serve the public interest and the bar in
good conscience.    The mal-administration of his duties and func-
tions results in endless disaster.

There  is  a  further  duty that  devolves  upon  bar  examiners

§¥tiiie!e:fa;soPc:;°r¥:i!u;#i:ii:i:jaa:iii:i:i:{]:i:ti:t§¥jiiihilj¥:I¥Eh#Eis;i§§:ill
tjeugi{;:i:¥i§hs::h:]ipwi:s:c:h:i;ale:1:%]j#s±ie:xt¥|ists]]e:xfa¥no]ntt:hre:sdpe¥;o:f]]%nsps±o:n;#i

If  New  York,  without  an  effective  riepeat  rule,  eventually
excludes  only  about  597o  of  her  applicants,  as  was  recently  re-
ported, we have the duty of making known that fact.

If too many illiterate candidates are taking examinations for

:#:#c:a:ijf:o:!s:a::,:i:i::s:gfpilieitwI:fnee:M:ifs:.iu::ii;et?:r::t#ffasg!E!
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:hme±£::%Ss°hfo#dnqidf%treftthheeyppr:ef:eesg]to£°:fe¥fiFs]:n3:£c°t:.'t±eh:raeraerxe-

;I;ii°#:¥;lie;:;:haeo:jficIi]ia;;i;i;:e|iirj;lei:r:kieiii;o;I;°:vI]:#:;S;t¥;hi:;r:€g;rg

i:;!s§:i§g:°j:§ila#;:#£¥#§j°i;b::§]g°ii:e:ergi§ijr§t:e;uiie{i;;S:;S;;:¥:]§i§i;]ipfs;e
help.

THE  LAW  SCHOOLS

_:_i-:-_:-::i:_i-::i-:---i-`:_-::_:_---:_-i_1:_-1-i::::--::-:-:-:i:-_-::::::--:-:_:-----:---:-:-:::-i-:-:-::::::iii-:--.--:-i:::;_:.-::_-:i._:--:

t:o%Cgh:€:n:fi:ba|£]efu:a:ii%Z:t:h:a::]=gi:nfdgr:e:e:dn]£tfcsj]c±:%:d:iudhg:£:#:::Ena:i:
problem  and  it  behooves  the  part  time   schools  as   a  class  to

t:hT:i:e::iii:e:n:;n:tf:el:s::p:a£;oil::ou:Iiaiigtt:a;#:i|in;::e:r:;eoluggt;ij;ol,Igeiri:i!-

:igi€::i§y:£¥;c¥r#n£!£i;:i;i§:#i§dji7#I##:;§#ifii|¥]I§:i:t;t±%;jI;e:i:;ie:g
the unapproved schools.

31



Amepi%ennt±ya:d±§:I;ncgaut±±Sohneddg:¥:a°]fs%a]tae¥Stchha°t°]±twrji±sngn:T#]:
direct concern of the law school how overcrowded the bar became.
It  is  respectfully submitted that the  c`onver\se  is  true.    This is  a
problem  that  require`s  the  best thought  of  all  lawyers,  law  equ-

#r°m:i:]cJzo:n:s:;:'r:¥iao¥]::rtsh:nhda:]d]s]ao¥£icih%:]rs'a%:odc]Saht::|fien°de]`;3

VARYING   CONDITIONS  AND  REGuljATI0RTS

probTehfs.Sev£:%]g°oarrkdssta:teef£:fhdiYs±tg,oVo%r¥±anngdi&°a#g:t±a°nnfu3Iis

i:jr:i:;.sn:c%]#§,:¥c:hs±]|¥:Ed#%:vre¥natf,:;:o:oFucs¥£3d:,:aa¥:sww]]£:i;t3sg;iic:w:
Vr]:g|enTaseg±c#e:£n#:%mhatdh°nsoet%fvepe2]8¥g3ei'ic¥I:;smi°nnig#Xi%%i
while the  District of Ciolumbia has  one lawyer  to  every  181 per-
sons,  the  ratio  in  South  Carolina  according  to  the  1920  census,
was  onte lawyer to  every  1,702  persons.    The  income  of  the  New

¥i{§e:ei¥iid;ci:;S::1;¥iii;$7iy::tie;it:e]i;:i:cio¥§:;;eh#;e°¥::a|t|i!it;ui:::lit:S::i:ie;:#i±j;
years of law training.    In Texas there is no limit to the number

§iejeit::;i::]bjili:;#a;ini::ci3]h::i:¥§Col£:{Cli;:g¥¥i;i;::i£:;£i:e|;a§ricij:£;i;Cn#=:#¥:ii:tsi
failure.

oiinaTtEeere¥]ae££#t¥oanmifsn8:;%:a;eti]ee::]gg¥8royf]rh86s]unprFe°mr:hcgt::i
and lasts seven hours for the entire class of candidat,es.    In Ala-

F::¥:fa2o;.dE§:;=tfo#:Lk¥o::air:n§:]d%¥oeT:an£;pr::£g]3v;a:§9ga[tnh:sfe::cfot±o:::
sition of boards  of  examiners  and  the length  of  their terms  are
unlike  in  practically  all  the  s,tales.     The  board  of  examiners
varies from 3 in Alabama to 15 in Connecticut and the length of
term from 1 year in Nebra'ska to 7 years in Delaware.   The types
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and kinds of questions als`o differ very widely.    The Yes-No typie
is a nee,essity in New York and probably is a distinct advantage
in any state.    Oral examinations are given in 10 states and a re-
search examination in 8 states.   Thesie are but a few of the vary-
ing conditions and regulations, but perhaps they are sufficient to

I.;s#€grag%:#:;ru¥aa;:otfstpnejfg::a:t£%::swffi:rceo:E££Tsisn±%nsupcrhobT:dine;
are quite  similar.

COLORADO  EXAMINATIOINS

It may be of interest to \select one of the average state,s where
leiss than 200 applicants are examined  a year and inquire  briefly
into the method of examination employed.    Not that the state se-
lected may be a model, but it affords a starting point of considera-

i±9°3nd,t8£:°srtaaq:isa&u#oac:tnadt±edatpsu##8ttohoekytehaereexnadiEgai]Po]¥s}Sot£
whom 48%  paissed.

The  Board  has  9  members,  none  of  whom  receive  any  Com-
pensation.    They are  appointed by the  Suprieme  Court to  serve

#tfep£:]i:dw°hfofirveece¥%%:,SS±T2hoeo¥oEapveerayBfifs&Chreetaavreyfa%emfgmgbree=
gate timte given by each iexaminer annually for the two examina,-
tions  each  year  in  the  prepa,ration  of  questions,  the  attendance
upon four meetings of the Board each year, the correction of the
examination books and in general examination duties, is probably
15 working days each year.

The  written  examinations  cover  a  period  of  3  days.    They
con\sist of 80 questions covering 24 principal subject\s, but there is
no  classification  or  designation  of  subjects  on  the  examination
questions.

The examination is wholly anonymous, each candidate being
asJsigned ia number at the beginning of the examination.   The can-
didate'\s name appears nowhere upon the examination books.  The
books when completed are returned to the secretary of the Board
who alone and secretly reas,signs a new number to each candidate.

E:oi:st:iierne:isei;naerdei:|¥vbeerre#.ttahpep:::#npeor::::g::Filing:tii:
former number which appeared in the  upper right hand  corner

3£#eh:°rveeaTs:ifg£%&hnbu°:€e¥a:i#re]ingco]iptpheedb°a#¥#£es%i:£iagr[¥
so  clipped off .as well as upon the face  of the book.    Thus,  if  an
overanxious friend of any candidate should by oversight suggest
the number of any candidate to an examiner, it would convey no
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information  to  the  examiner  whatever,  in  that  no  one  but  the
secretary of the committee has knowledge of the reassigned num-
bers.    Accidents of this character have happened.

24  SUBJECTS  HXAMINHD  UPON

The examiners individually correct the books in the examina-

:I;ot¥:etEgs±%T:ctgs]v±ennc,]ue£:i:¥:¥]onnetr;±%oevder±±nnga3scsEebj:;:s.herTeE:
appended.    The  passing  gradre  is  75.    The  graded  books  are  re-
turned  within  60  days  from  the  t'aking  of  the  examination  at

#Cthh:±]%;tt±:rsde%rfe:a:Z:]°a¥spi]::I::pal:;%8:S.ofTtE::igihetxha±#t
ination eliminated, it being felt that it could accomplish little to
examine orally these two  groups.    The middle third  are recalled
for oral examination, this, being conducted by the  committee  sit-
ting in divisions of at least two members each.    The value thus to
be placed up.on the oral examinations has not beien fixed as yet.   Itr,                J1        _   P   J_|__     J'_I._I\J\^   \-I:,`,-.   ``.--``   ---'_   -_______        __

ght that thiis value might constitute one-fourth of the totalis thou
grade.

The examina,tion into the moral and character qualifications
is  conducted by  a  separate  committee  appointed  also  by the  Su-
preme  Court,  known  as  the  Bar  Committeie.    Exceller}t  results

ii:ie#3;i:gi¥s;i#];:E¥j::;:1;!s:t];:]O:¥::O§¥§i::e::#es;;p:::s::¥gci;:i:din:i;t]€;a;ii::
rogates the applicant about the Canons of Ethic\s being ` `conscious

::a:eih#:r:e:p:i:s:trie:g:o:ffF::e|q¥iv:e:l!hnei|#m;eset:#:ufae¥:i:srhs;'iepr=z::
Eg:±noqp:%pfro#sjeactse¥aotfe;ufeos:i:±es:;ag¥#a±]o[;::od]vt:dusb;ve:gcfi
:=%g±nfrLichAf8uatre]5finqaui:;t];°eTesctaerdebsyutFe±t±eodarbdyaesa€±ee=ao¥t]ndee=
sira,ble.    This sellection is made  at a meieting of the Board which
is held ablout four weeiks prior to the giving of each examination.
The questions are read aloud before the Board, criticized and dig-
cussed, in many cases corrected, and thus put through a refining
process.

TYPES OF  QUESTloNS

The  questions  have  included  some  of  the  Yes-No  typie,  al-
though  at  the  last  J-une  examination  they  were  entirely  of  the
essay type.
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Our  Board  has  definitely  discarded  the  definition  type  of
qu.estion,  I,eieling it is toio well adapted to the unintelligent men-
orizer or crammer.   Memory is not the ultimate test.    The  essay
tvT)e calls not for memorizing but for analyisis, the  separation  of
the material from the immaterial,  and the  ability to  apply legal

8:Stern£E:nttojtuhdegia:£t;n±£]c#itda£]i#Z:n8pE3]¥:£st,:fu::a::nt]#eg'E±:=

tgi]jiheiacE#easge'oafngo:i#cft;ghd%#eesnti%]isst&hr%tstohueghdtefon[#°anvoqiudeesd-
as also are ques,tions of too g.reat or not sufficient length.

It is readily seen that improvement could be made in this set
up.    An  insight into  the  conditions  in  other  statie  boards  might
perhaps  be  more  enlightening,  but  we  now  have  the  chief  char~
acteristics  of the  Colorado  Board's procedure  which  may  enable
us to prospect for improved methods and plans generally.

A NEw ERA
It is refreshing to realize that today marks the dawn of a new

era in the field  of bar examinations.    The  organization today of
this  Conference  of Bar Examiners  should  signify the  beginning

:£aam±fnaart-£roenasc.h±#'£tE];:[Ctt±£:::b:fft]ic:eE:rme?xvaemm£%::sr::P:a:±nngat¥oa:
can  act effectively  if  they  spieak  with  an  organized  voice.    This
Conference  can  well  serve  as  a  cl.earing  house  on  examination
matters.    The machinery that  we  create,  though  not  highly per-
fected  at  the  start,  can be  made  s,o  effective  as  to  bring  incalcu-

|#£:;d#heenE::€esosTi:.naitTe:tti°ofh:npduE]e±Ci.nfe¥%]i}n8gthweitthht:t¥:
proper functions are the following :

I.
PAID EXECUTIVE AND  STAFF-DUTIES

The  creation  of efficient  working  machinery  in  the  Confer-
ence whereby a paid officer would be the executivie in charge, suit-
able compensation and necessary clerical  assistanc`e  to  be  allowed
him.

(a)     This  executive  might.  conduct  a  clearing  house  foi.  all
examination  mattiers,  affording  examiners  in  the  various  states
tbe  opportunity to  submit their  various  I)robl`ems,  including  the
submis,sion of individual examination questions if desired.

(b)     Questions  could  be   interchanged  among  the  various
boards.

(c)     It I.s not inconceivable tha,t  a plan may be  devised sim-
ilar in operation to the American Law Institute in which the best
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legal minds of the counti.y clo.siely affiliated with law schools might
be enlisted in the solutiion of our probliem, the framing and  criti-
cism  of  the  examination  questions,  the  standard  of  grading  of
those  questions and  all related matters.

(d)     This plan would have i.he  beneficial tendency  of  stand-
ardization  among`  the  various  states  and  wliile  this   cannot  be
made  absolutie becaus,e  admii.alty la.w would be  as us,eful in  Colo-
rado  as mining law  perhaps  i n  Florida,  nevertheless  many  state
boards  would welcome  a  decided  approach  towards  standardiza-
tion  in  questions propiounded.    In  this  respect  it  is  certain  that
many  states  would  regard  themselves  as  having`  made  definite
improvements if their questions wet.e more similar to those given
by the  efficient boards in New York  and Pennsylvania.

(e)     Types   of   questions   could   be   carefully   ana,1yzed   and
studied.

(f)    A  free  interchange  of  ide,as  and  plans  regarding  the
mechanics  of  giving the  examinations  ciould  be  carried  oll.

11.
COMMITTEE  WITHIN   EACH   STATE   BOAR1)

A c,ommittee within e,a,ch stat,e board might be  designated to
study  conditions,  flo  devis,e  ways  and  means  of  improving  those
conditions   and  to   report  its   findings   and   conclusions   to   the
board.     The   state   board   could  in  turn   recommend   desirable
impriovements  to  the  proper  autho,rities,  whet`her  they  be  legis-
1ative  or  judicial,  and  exert  their  utmost  influence  in  the   ac-
ciomplishment  of  such  improvements.    It  is  believed  that  in  the
vast rna.jority of the stat\es where the appellate  courts have  .iuris-
diction  over  admissions  a,nd  examinations,  tho,se  bodies  welcome
and  encourage  improvements  in  methods  of  examination  recom-
mended  by the  examiners  and  t.hat  in  most  ,jurisdictions  a  ve].y
fine  cooperation will  prevail  between the  courts  having  jurisdic-
tiion over these matters and the ex,amining boards.    It thus prob-
ably rests with the examining boards in most .iurisdictions to take
the initriative, to examine their own problems, and after wise  con-
sideration to recommend desirable changes.    The  committee  thus
constituted within each state board, working in close cooperation
witli the executives of this Conference, could probably accomplisTi
great improvements within  surpi.isingly  short  pieriods of time.

Ill.
CLASSIFICATION  OF   SCHOOLS

I   This  Conference  could  adopt  a  classification  of  all  pre-legal
schools  and  all  law  schools  so  that  ther,e  might  be  an  accepted
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national  standard  that  woulcl  be .some  guide  to  the  individual
boal.ds in the vai.ious states.    For instance, in t.hose jurisdictions
where two or three yeai-s of' successful College work in an approved
t.ollege  oi.  university  is  1.equired  as  a  pre-requisite  to  law  school
study,  there, is  appal.ently no  uniform  standardization whateiver.
One  widely-used  list  o±.  institutions  is  promulgated  by  the  New
York Univel-sit,y, one list is set up by each of the  regional educa-
tional  associatiions  of  which  there  are  five  in  the  United  States
and  oil(I  list  is  often  fixed  by  the  state  institutions  of  learning
within  the  particular  jurisdiction.     The  same  confusion  existis
with 1.espeet to law schools, they being classified by the American
Bar Association,  the  Association  of  American  Law  SchQiols,  The
Law School Blue Book and other org,anizations. A suitable stand-
ardization  would  be  very desii.able,  foi. if  a. board  could  point  to
a nat,iorial standard it would be relieved of much unjust criticism
and  embai.rassment  I.e'sulting from an  application  from one  who
did his work in a local unrecognized school.    Such a classification
would also produce splendid results in the publishing of the results
of  each  individual  institution  I.especting  numbers  and  percent-
ages of their graduates who passed or failed the bar examinations.
The  pet.centag'€  of  Harvard  graduates  fior  instance,  who  passed
the  Massachusetts  st`ate  bar  from  1920  flo  1929  was  98%,  while
the  percentage  of  Suffolk  Law  School  graduates  who  were  ad-
mitted  in  Massachusetts  in  the  same  period  was  65%.    Likewise
the "coiir8t` mortality" at Harvard Law School for the above ten
Veal. pel'iod was 397';\  while tllat  of  Suffolk Law  Soho.ol was  73%.
If  each  law  schoiol  in  the  nation  we,re  thus  r,a.ted  the  inevitable
result  wollld  be  in  the  direction  oif  impr.oved  conditions  withill
t.he law schools and tlie g`radual and desirable elimination of those
sehoio]s  that  are  ill-fitted  t,o  prepare  students  for  admissioTi.

IV.
COOPERATION  WITH   LAW   SCHOOLS

Tlli,i  Con±.erenee has an unusual opportunity for ('ooperation

:Viitt±i.::I(:,::]To::sh::1::fo#:res°L];1.try±.ts=tessetehsafr]::ohdaunc€::ieiepci?vdet#
Its  composite views mig.ht be  of interest  and value  t`o  law  s(.hools
alid  law teaeliers.    A  closer  Cooperation  and  means  of  commulli-
(.ation between this Confer,ence and the various law schools would
unquestionably be invaluable to both the law schools and this Con-
ference.    We  would  better  uliderstand  their  problems  and  they
would  more  fully  appi.eciate  ours.     There  are  now  180  degree-
eonferring  law  schools  in  the  eountrv.    It,  would  seem  that  the
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executive of this Conference could use that mailing and visitation
list to excellent advantage and thus coordinate our work with that
of  the  S,ection  of  Legal  Education,  and  with  that  of  the  law
schools.

V.
WORKlhtG  LIBRARY  1N  HAN1)S  OF  EACH  EXAMINER

This  (_`,`onferelice  could  with  little  expenditure  ('reatc  a  i.om-
prehensiv(i working' library of all material and data bearing upon
legal edlication  and admissions and have  such data  and informa-
tion available to all  examiners, law schools  and  others intereisted.
Thus,  it  would  serve  to  ('ollect  and  disseminate  infiormation  use-
ful to ex'aminers.    It mig.lit also be advisable that the executive o±.
this Conference construct a suitable volume of such dat,a and selld
it presently to each examiner and  fi.om time  t`o time  alis'o send  to
each  examiner.  in  the  country,  being  about 250  in  numb.r,  su('h
new  data  and  material  as  might  be  Collected,  sendiiig  the  sallli`
upon uniform  sheets or  booklets  punched  suitably  for  loose  leaf.
binding.   The Adviser to the Section of Legal Educatioli has from
time to time forwarded very valuable information to the various
board members, but, little of this is in uniform de\sign, or suitable
flor  satisfactory  preservation.    Pe.rhaps  each  state  board,  ancl  if
not,  then  this  Conference  would  gladly  I.urnish  each  of  the  cx-
aminers with a standard loose leaf binder in which could be filed
this valuable data and information and thus provide a volume  ol.
t,wo  of  most  useful  iliformation  that  would  be  the  examinel..'s
handbook  and  that  would  be  transmitted  from  retirilig.  board
members, to new members.    As it  is,  an  inc.oming membei.  o±.  ally
board,  and  the  membership  is  constantly  changing.,  has  little  to
go upo\n except by hearsay a,nd general information, and perhaps
it is often two or three years after an appointment before such a
new board membei.  comprehends the  gist or  scope  or importal]ce
of his appointment and trust.   Thei.e are a,ppended hereto, various
charts and a suggested preliminary list of siome artie,1es that might
be  included  in  such  a  loose  leaf  volume,  including  outstanding

Ea?pa:r¥sL:D::.iTI]1:¥6:o|il.]ifr:i;::'€!1i.]¥hB±i:;a€]::ita¥ifg:€:]]£:¥t]:viearn£`;]T£¥i]:
Se('tioli of Legal IEducation.

In this connection it is also suggested that all the examination
questions of all the s,tates be furnished to each of the other states
for  surely we  have now  evolved to  such  a pioiut  where  with  our
contemplated  machinery there  need  be  no  fiirther  seeriecy  aboiit
examination  questions.
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VI.
F|NANc|.`TG  OLTR   irNDHRTAKINtj

------ir----::----------:-:----------:----::------+----:--:::---:--:----:-----

3:£go#Sd25E,eo5g.ro]doutsosSa3toeo:oooao[..g8¥]£.thma:xaanmn±t:aa]t±aogngr±eege%:ec±an]:
iiisure the allowance annually of the nominal amount that will  be

;]i:§q::i:I::i;S;;ei;ib::::iinI:¥i:i;{]!je;¥i:€§%i§;§r}niijfI:1;°ip§i:£§#¥iii:i:§gij:i:ijr;
fares of at least one such delegate to this  Conference,  and unless

:i:¥|a]]ai|gor#o°rds°u%%±£¥:|]£i.Se#a;]seaarntdharie°atLrsgc:anneraafdbuft¥:I
lte found.    A suitable  committee  can do the task.

i£°;o§e:::;i};n:e:w:tiisI:a:itti€:::S;aieie`##]iiife:;:snj:t:i°iitib%:;I:ii;:e;i:h:;:ai:::::i;;::€#:jai':
ive  to  constructive  reasoning  and  action,  then  all  that  is  hoped
for from these  suggestions  will  have  been  ace,omplished.

SCHEDULE  I.
SUBJ-ECTS   COVERED  13Y  COLORADO  EXAMINATION

QUESTIONS UPON EACH EXAMINATION
Agency
Bailment,s
3ankTup,tcy
Col`porations
Car,tiers
Con,stitutional  Law
Conflict  of  Laws
Criminal  lraw

Contract,s
Damages
Domesiti,c  Relations
Equity
Evidence
Insurance
Irrigat,ion
Negotliable   Injsitruments

'-      ___-_     --_ ----. `,L, uJ qL'|\J'LIOThe   examinations   a,re   not   given   by   suibjects,   the   six   half-day   sessions   of   each
examination  being  designated  aisi  diviisions  numbereid  I  to  VI.
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Personal  Property
Pleading
Pa.rtnel'ship
Public   Utilities
Rieal  Propeirty
Sales
Torts
Wilils   and   Administrations



SCHEDULl]  11.

SUGGESTED  LIST  OF  INCLUS'IONS
IN EXAMINERS ' HANDBOOK

Beport8  of  the Judicial  Counck  of  Ma88achusett8.
JVofes o» Le,eya)Z EcZ"cai€¢.o7o, March 16,  1931 .............. WILL  SHAFROTH
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American  Bar  Association  Jourii,al,

July,   19'31,  pp.   475-479.
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Published  by  Section  of  'Legal  Education.

Bar  Ea;aiminers cnd  Legal  Edu,catbon ........... :H:EBBEIRrF F. aooDRioH
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WILLIAM  D.  GUTHRIE
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The  Lcbw  Schoal8  cued  the  Law ............................PHTijlp  I . WIOKSHR
American  Law  School  Review,

April,   1931,   pp.   121-132.
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published  by  Section   of  Legal  Education.
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Dublished  by  Section  of  Legal  Education.
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SCHEDLTLE  Ill.

+\TUMBER  OF  LAWYERS  IN  EACH  STATE,  1850-1920,
FROM U.  S.  CENSUS

Alabama.......,........._...........

Arizona.....,...............------.-,

Arkans,as............,,........,.....

California............,.,.....,......
Colorado-..----.'......-...--..-.----

Conneoticut........,..............

Delaware....................--......
District of Columbia ........
Florida........................_.......

Georgia---------.----------.--.--.----

Idaho.---...'..-.------.-....-.-.-..----

Illinois---------.--.---.--........-----

Kansas...`.....................------

Kentucky...........................

Ijouisiana........................_..

Massachusetts..................
Mi,chigan---.-------------.--..---.--

Minnesota,..........................
Mississipl)i-----------.------.-----

Missouri.............................

Neibraska.............,,...........
Nevada...,,..........,...............

New Hdmp,shire ...............
New Jersey ........................
New  Mexico ......................
New  York ................,.,.......
North Carolina ,.......,....,...
North Dakota ...,....,..........

Ohio---....-.-.'-..-'....-...'..--------

Oklahoma....,.,...................
Oregon-------------------.-------.--

185io           1860           18,70          1880          1890

570             763             758             798         1,313
21            118            159

22,4            467             413             745        1,082

191             894        1,115         1,899        3,228
89

468

87
189

173

1.168

9i9              807         1,266
391               7916               833

84             12,7             176
4ill            918        1,408
149             306             574

851         1,432         1,731

4i2                 61             17 6
2,683         4,025         5.,789
1,685         2,904        3,208
1,456         2,610         2,800

682        1,492         2,964
1,552         1,98il         2,356

66 3            8,28        1,071
725             751
0'87          1,46)4

984        2,589
0i9i7           2,6i48

906        2,142
820            898

2,907        3,954
77             343

204             840
116              119
349              3i82
888         1,557

48            128
5,913         9,459

5i74             772

2,.028        2,,537         2,5,63

22            104            194

Pennsylvania ....................       2,503         2,414        3,253         4,99

Rhode ilsland .....................          114                96             163             23

Soutli   carolina ................           397            457            38,7
South Dakota ...........,..............                   8                23
Tennessee ....... _ ..................           725         1,037         1,12'6
Texas..._ ..............................            428               904          1,027
Utah.._ ........,,.....,.,.............,.                   5                      8                  2\3
Vel.mont .............................           494 not  stated         72
Virginia                       ...........      1,384        1,&41        1,075
Washington .......... _ ..................                 22                56
Wes\t virginia ............,.,................             400
Wisconsin ..........................           471         1,133              785
Wyoming.............25

Unitedstates ...........,.........   23,939      33,193      40,736
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1900             1910            ,1920

1,596            1,488            1,416
267               366

1,381            1,350

4,278           4,908
1,633           i,645
1,0,80   ,1,120

215               180
1,468           1,542

615                713

2,391            2,235

348               563

443
1,33,8

6,745
1,539
1,339

171,
2,415

1,137

2,531

652
9,030           8,054           8,843,
4,285            3,611            3,307
3,436           2,579           2,494

2,383           1,782            I,676
3,147           2,672           2,382
1,316            1,2,35            1,206

895                860                801
2,035           1,998           2,118
3,,4,59           4,417           4,954
3,070            2,834            3,037
2,518           2,404           2,613
1,02,7           1,218           1,518
5,285            4,556            4,506

543                625'                875

2,453            1,930
100                105
417               468

2,159            2,865
239               274

11,194        14,759
99i2            1,263
337               457

5,336            6,65i5
264                670
662           1,035

6,735           8,330

1,456            1,528
294               230
407                379

3,236            3,918
i386                 342

17,271        18,473
1,313            1,585

669                62,9

6,152           6,485
2,738           2,818
1,312           1,424

7,206           6,784

283               369               465               515

64,137

908               989
690               700

2,099           2,040
4,557           5,323

446              527
381               344
812            1,98`1
495i           2,237
407            1,3.26
876           1.978
205                268

89,630      114,703      114,'704      122,519



SCHEDuljE  IV.

POPULATION PER LAWYER
1850         1860         1870         1880          1890

Alabama,.............................
Arizona,...............`...............

Arkansa,a............................

1,353         1,263

California..........................484
Colorado.............................

Connecticut..................1,283

Delaware...........................1,989
District of columbia ........         522
Florida.......667

Georgia...............................1,274

Idaho.--...-----.-.-----..--..-.----.-..

Illinois--..----1,042
Indiana..........1,069
Iowa...-.------706

Kansa,s..............................
Kentucky...........................

Louisiana..........................

Maine-....-...----.-----.-----.--------

Mal.yland...........................
Massachusetts...........`.....I
Michi,8an--.-.--------.----...--..---

Minnesota.........................
Mississippi---.--.-------..-...----

Missouri..................,..........
Montana.............................

Nebraska...........................
Nevada................,..............
New Hampshire ...............

455            375
240             3,,26
782             89'5

1,154            957
193              163

880             681

•-...-                 221

.--.-.                 380

975             869

ir6w Jersey .......,..,.........,...       1,188         1,251
New Mexico ............................          4,065
New  York ..........................             726               694
Northcarolina .................       2,178         1,985
Norith  DELkota ...................                      a           806a

Ohio                                   .......... _.              976               9'22
Oklahoma„.........................
Oregon------.---------..----..-.------

504

Pennsylvania ....................           923         1,203
Rhodolsland .....................      1,294         1,818

S:::£g:±°ol!g.a -.--.-..-.....     :'683       ]'538a

•.....              527

627            684

1900             1910            1920

1,145           1,436           1,658
460               608               754
949            1,166            1,309

347                484               507
330                485                610
841            1,232           1,031
859           1,124           1,304
189                214                181

859            1,055                850

926            1,162            1,144

427
1'10\5
1,344

274

Tennessee                                    1,383       1,070       1,117
Texas                                            ....           4i9i6             668             797
Utah           ....      2,276        5,034        3,773
Vel.mont......635............
Virginia ..............................       1,027         1,190         1,139
Washington.......................
West Virginia ...................
Wisconsin..........................
Wyoming-..-.-.-.....---.---.---..-

United  S,tates .................

1,0,55
1,015

1,491

958
684
777;

1,207
913

1,546
755
62,71

848
336

1,169
805

1,05.3
562

1,615
1,019

==_ - - -= __.''.--_ +
968            947            946            782            682               662               801

a-Dakota  Territory  embraced  preseiit  states
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862

of  North  Dakota  and  South  Dakota.



A Tower of Babel
BY  WILlj  SHAFROTH

Seoretorey  of  The  Nati,o'nal  Confei.enoe  of  Bar  Ea)a;miners

Probably of all va,rieties o±. state laws governing any one sub-
ject,  there  is nowhere  a  greater  diversity than  in  the  laws  con-
cerning  the  subject  of  a+dmissions  to  the  bar,  including  rules  of
court and regulations o±. bar examining boards.   It further seems
to be a rea,sonably sa±'e st,atement that of all of the rules, laws and
regulations governing admission to the bar, in no pa,rticular divi-
sion is there as wide a difference or as many divergent provisions
as in that pa,rt which relates to admission of attorneys from other
jurisdictions.

EfsscrFIo::cixc#t:h::'a:::tf:.:Iitfa#:Tgb;ee¥a:f#t:;#d:anyt,:tioai:ye;ynm:t::
bar without examination ; while in Colorado, its a,djoining neigh-
bor to the south, the candidate must have practiced ten years out

:£&t±:e}aftec}:=]eenstfor:faa£¥t±£{:dh¥#3u:qeuxaa|Fy±nh#i#±honduuaEfi%sa'tpoenr;
for taking the bar examinations-in which case he is excused from
examination if he has practiced five years out of the last six.   But
it does not do to be too dogmatic about such statements.    The da,y
following the  prepa,ration  of the  appiended  table  on  this  subject,

5:::&£,vteodtfien:#eecftr:Eat#.e%=#£:I,.sS£:::t::cyo#tehned¥g:#Eg
Supreme Court a period of five  years of practice  out of the last
eight, for foreign attorneys.

The spread in the time of practice required to gain admission
for foreign attorneys without subjecting them to the  bar exami-
nation is quite large,  extending from zero to ten years,  as  shown
by the I ollowing table :
Years  o£  Practice  Required  From  Any  State
Regardless  of  Whether  It  Has  Equivalent

Requirements   or  Comity  Provision
0
1
2
3
5
8

10

Number  of  States
or  Territories

2
2
3

12
13

1
9

The  average  pci.iod  of time  is  just  slightly less  than  four  years.
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It is interesting. to liote that fifteeii sta,tes, which we may call"A"  states,  make  distinctions  in  their  rules  between  attorneys
coming.  ±'rom  a  sta,te  having  qua,lifications  for  admission  to  the
bar equal to those of the "A" state to which he comes and attor-
neys  I.rom  a  state  ha\ving  lower  qualifica,tions;  in  the  first  case
these "A" states admit such an attorney without an examination
if he .can show a certain amount of practice, but if he comes from
a state ha,wing lower qualifications than the "A" state, then he is
required by the "A' ' statie either to take the bar examination or to

:I:`:±3£:nsg:;e]s.,erjgTcff.wperafta±;ecta±]aptEe„o:Paetre¥,£s:h¥:E]g;.anTth±e£:
munity from examination after a certain period of practice  only
in  case  the  state  from  which  the  candidate  attorney  comes  will
similarly treat licensed attorneys coming' to it from the ` ` 8 ' ' state.

In the five states of Arizona, Florida, Louisiana, New Jersey
and  West  Virginia,  there  is  no  admission  of  foreign  attorneys
without examination.    Thirteen states give the diploma privilege
to  their  state  university  and  sometimes  to  other  schools  in  the
state, that is, they admit graduates  of  certain law schools to the
bar without examination.    Texas grants  such admission to grad-
uat,es  of five local  schools  and  a,lso to  graduates  of  sixt,y-six law
schools  located  in  other  states,  practically  all  of  which  are  on

#:]oanpporf°Vtehde]is:x:£t]EewAf¥eeqri%giiy8%r;rAsist:C±ta]|:°];.dmTshstisonpr:i
foreign attorneys without examination before they ha,ve practiced
for the five-year period which the general rule requires.    Several

::]aat£]Sewa±±Cahtt:erg:]yrefrpor£Cta±£:t£°e=.%t:#±:eqduraiiFybefr;r°fady£=:Siot£
without examination permit such a foreign attorney who has not
practiced  for  the  required  period  to  become  a  candidate  on  the
bar examinations,  substituting a period ofi' practice in his former
home for a specified number of years in lieu of other qualifications
required of  ordinary candidates.

In the rules for the admission of practitioners from out of the
state, there  are  certain general provisions which are in effect in
most jurisdictions.   For example, the requirement that a foreign
attorriey should have six months' residence prior to his admission

i:Je;gh::F:r°nh.oiEfn±gstalh=°pS:s:t]%nn]Voefrs]?|dr:[e]e±:h#aeradcehjngs±Th:
equivalent of practice.   As a rule, practice in the state from which

:Eem]¥spo]£:anstofaoems::tFSTfto;=r:,d:Stec]£¥yp{£eacte]qtemt:St£%qau::trt£::
number of years out of the la,st ten.   In Utah, for example, three
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years' practice  out of the last ten satisfies the  rule.    In  some  of
the states the rules give the court the discretion to admit without
an examination or not,  as it sees fit,  provided the lawyer has  the

]nse:easrseai[;yuys:.aLiT]°]IeBsrat%t±cC£:]buudte±tawp:¥:gnse#o::ai:¥];S]€]is£::tit::
is not satisfactoi.y.

Occasionally the pl.ivilege of admission without examination
is not accorded to I.ormer citizens of all of the states and territor-
ies  but  only  to  those  coming  from  commonwealths  "where  the
common law of England is the basis of its jurisprudence."   Under
this rule Ijouisiana lawyers would seem to be excluded since much
of its law is  civil law.    Connecticut prevents the  candidates who

#]±]]r:tfeenxt::p±.:a:,:.::::.gfrt;geegoyfenagr:,n:ondats±::eo¥j:Tn:#g±:3kFstsfroen.
__ill_  _ __J_ _        _   ___--_     _  `_  --`___-__CD    \^'` ----

#t5:;i7ied¥%giE:tt±:Ee±Eecr::#e:cft±;:1:c%:c:i:£rs::£eigai]va±¥t¥:fss
be extended to five years.

may'
must

Provisions  in  referelice   to   admitting   from   another   state

|£:re];$3a:tE&£:::::;s:;i#eiyi]g:1::i¥j:gi:t:ine:::%#tt`#e:atf;£t];:h;:n:£te3ite;O;n;se:i§
to be admitted without examina.tion at the time  of such applica-

£:sns.ion[n#a°et,:]e:u¥?rbdcs'a:hfi;£q::r:hmee¥:%u°]fretE:ni:S:fsttahtees°efcoandd-
state of admission %o".    In some states, however, there is a tend-
ency to give that rule a rather more liberal construction.

:leognasrA£I:::n±V:et¥1dp::t]±t;:#S::e§t#ia;::g:hr##nbti:a::9:uft#r;er¥¥r[|dy:;¥i;i

£°:rjsa;;Fs];Sfffa°¥:ho;r°na::::nl:f:9:rfef:o¥:::]¥{ittire::o;t±¥t:±t:a]ngs?Spetg¥c;e%p}:pt:h:::§i;-
in the case of the civil law state of Ijouisiana, there would seem no
reason for excluding from the courts of any state a man who has

*E#iEaatnse±]Tiogd°8fofuafdthbg::C:±Cqeude:8i¥nf°wrh:cie8£%#]%apveer±t°hde.
fullest consideration.    It would se.em that at least three years  of

t¥±aoectE±:;e::;£]:dfuab€:i:I:s]qa:#:5±nFs¥§¥fi±£nft£:p:%:fig:d:a=rh£:5aencr::n:d##§

;g£;aqe8rng:a,e:fhde±£nhaa,n#t.:s;:sq±tT±pr±e,m¥j;s:fu=:,n¥::fsd%fapnrdac¥:::
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which  is  in  effect  in  two  states,  seems  too  great.    Proba,bly  it
would  be  easiei.  to  obtain  agreement  on  five  years  than  on  any
other figure.    If. that  could be  done,  it would  seem fairly  safe to
di.op  the  requirement  that  the  attorney  must  come  from  a  state

:j]t:rYi±sndgic:]qot|]a[tT¥Li±ei]gL]ffroe]qdt:LT;eq¥£|]tbsr]°v:ii:I;::thoeaTt::Lecy°smferof:°#Tt:
side its walls-the so-called comity provision.

In  respect  to  attorneys  from  other  .iurisdictioiis,  chat.ac.ter
provisions  are  eveli more  important  than  regulations  concerning
the amount of time they have practiced law.    Generally, it is pro-
Tided that they must obtain certificates and affidavits I.rom ,judges
and  fi.om  lawyers  of  the  place  whence  they  come  ancl  proof  of
tqhue±±rred8°t°odpsI.%af.:.:ge#e]i]actesbafrr.oms°b¥]:t±ansL::i,ic:1::iLtE:]Th%:.:tirees:

Probably uniformity in these provisions,  designed to  assist  char-
acter  committees,  is  not  desirable.    It  is  the  duty  of  each  st.ate
board,  however,  to  see  that  satisfactory  information  eoncernlng
each lawyer wlio seeks admission on the basis of a foreign license
is furnished to it before he is recommended for admissioll.    Cer-
tificates  and  affidavits  ai.e  generally  too  easy  to  obtain  to  1)e  of
much use.    Bar  association  officials  should be  of  some  service  in
this conliection, alid it may bie assumed that any inquiry addressed

:i]aannnoeTsefo:.t%tnes#.exTah¥t';±e:.8in;)£:#oW#c]eT;efT|L:inattihoena]ir8]::]=

::r:Fve]:]3`fspca|:.iEFoarm=:teirosn±sasa]esao]]g|}%dotbotarienr:dde::eagTa¥.dsT9]:.g±::I;te?;:::
didate for admission.

This entire Complex problem of admission of attorneys I rom
sister states needs further consideration and discussion.  Perhaps
it can be taken up by a round table group at the ~time of. the next
meeting  of the  Conference.    If board members will  give  it  theil.
careful thought, some headway toward more uniformity of rules,
or.  at least,  toward  an imp].ovement  of  the present rules,  can  be
achieved.   Hven a partial elimination of this confusion of tongues
would  spell progress.

New rules covering admission to the bat. are now in the course

%:x¥ieipbayr#e;:Br:t:h:ed:i]:bo¥is#]].#::10%#reasc;,±]pTo££:settao9e:ig:`::.ra:fjteeA:=a;E]:

::]Cbajte±c°tntsoft°hreaadp¥oS#o±§tph]:CS:p±]FeiheecBo°uar];9°fc°mm:SsioTle].S
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The Decembelf American Law Scho®fl
Review

The December number of The American Law School Review,
published by the West Publishing  Company,  contains  a  full  ac-
count of the proceedings of the  National  Conference  of Bar Ex-
aminers at Atlantic City, together with a reprint of the addresses
which were  made  there.    The  .papers  read  by  Mr.  Wickser  and
Mr. Wallbank have been reprinted in No. 1 a,nd No. 2 of The Bar
Examiner.    Special  attention  is  called  to  the  addres's  of  Dean
Herbert  F.  Goodrich  of the  University  of  Pennsylvania  School
of  Ijaw,  then  President  of  the  Association  oif  American  Ijaw
Schools, entitled "Bar Examinations and Legal Education." This
is found on page 307 of the Review.

There  is  also  a  report  of  the  proceedings  of  the  Section  o£
Legal Educa,tion and Admissions to the Bar of the American Bar
Association, and a reprint of the addi.ess delivered by Mr. George
H.  Smith, then Chairman of the  Section; the  address  of  Colonel
John H. Wigmore, dean emeritus of the Northwestern University
Law School, on the subject of ``A Law School Course on the ProL
fession  of  the  Bar;"  the  address  by  Mr.  Robert  T.  Mccracken,
Chairman of the Count,y Character Examining Board of Philadel-

Rhd±£±Sso±:Et76:a:£t±efr;;P::fdests£:naaEdE:gs±cfyanMdr.CsF]g±sdasttersa#
former  President  of  the  American  Bar  Association,  on  the  sub-
ject of "Practical Ethics."
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Chalfactelf Hxam.inati®m ®f Candidates
Eatract8fromaRoundTablemsousskonllald^in_Con_mectb.onwith

the M:eating of Tlbe Natbonal Coifuferenoe of  Bqu_ Pa}aminers
at  Atla,ndbo  Cbttl,  September  16,  T991.

MR. PAUL SHlpMAN ANDREws, Dean of the Ijaw School of the
University of Syracuse, N. Y. :

Gentlemen,  the  subject  of  this  round  table  deals  with ways
and means of raising the standards of  the bar.    That there is  a
nece,ssity of raising those standards is probably apparent, partic-
ularly to those of us who are familiar with conditions in the larg.er
cities.    The  question with which we  are  to  deal tonight  seems  to
me to  amount  to  about  this:    Is, the  profession  of  the  law  going`
to be the kind of t,hing into which we  shall be happy` to have  our

i;:ttI:n:3:s:o]:u:n:a;o;r::I;z¥£ge¥£:t°£r:Ss°hno:]igd°'h°arte]St:thga°;:gt±:E:xat%Lc:]d_
There  has  been much talk  all  over the  country  about  condi-

tions in the bar and about what is to be  done to bring it back to
its old position of honor  and trust.    That that position  has been
at least partly lost there can be little doubt.  But in one place that
I know of in this country something has already been done, some-
thing  accomplished  toward  the  end  we  are  working  for  and  I
want to ask Mr. Duane, of Philadelphia, to tell us what the Penn-
sylvania  system of handling candidates  for  admission  to the  bar
has done and how it worksi.

MR. MORRls DUANE, Examilier for the Pennsylvania Board of
Law Examiners :

I really think something has been  accomplished  in  Pennsyl-

;8=±ariowT#ug:vgeqobpaecd]:t°[£u±i:en:;]evapne±:?S±yn]Vf8j£,P::nA:tshw°aws
passed by which the courts of record were authorized to  admit qs
attorneys  ``a  competent number of persons  of  an honest disposl-

:±xoani'inaant€oi`s[esaor|:;;t;:€:n]taywb';arTs=de±nt±]:sol::ai*eo,8trfewsTLp.
preme Court took the bit in its teeth and adopted rules for a com-
preliensive examination for admission to the Supreme Court alone.
They  set up  the  Pennsylvania  State  Board  o£  Ijaw  Examiners.
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After  negotiations  the  Supreme  Court  and  tile  Board  obtained
the  acceptance  of the  theory that persons  admitted  to  that  court
would  be  admitted  to  practice  in  the  county  courts  and  after
further effort secured the enactment of a  statute compelling such
admission  subject  to  the  approval  of  the  County  Board.    That
agreiement  was  followed by  a  statute.    That  is  the  foundation  of
the Pennsylvania system which is a division between state's rights
and   County  rights.     The   state,   under  tlic   Pennsylvania   plan,
through its State Board of Law Examiners who are a.gents of the
Suprieme  Court,  examines  exclusively  in  Pennsylvania  as  to  the
legal   qualificatiol]s   of  the   candidate,   as   to   his   education   and
whether  or not he  knows  enoug.h law.    The  State  Board  looks to
the  county  boards  for  an  examination  into  the  moral  chat.actor
and ethical standards of tlie candidates.

Until  1928, the  State  Board  clid  relatively little  with  respect
to character and ethics of candidates.

In that, year, due larg.e]y to the efforts of the then  Chief Jus-
tice Robert Von Mosehzisker, of Harry S. Knight, a Presjdcnt of
the Pennsylvania 13ar Association, and of Walter C. Douglas, J-r.,
the   Secretary  of  the   State  Board,  the   Supreme   Court  finally
aclopted rules setting forth in detail the Pennsylvariia  p]all.   Now
to look  at the  plan  as  set  forth  in  +hose  ru]cs  there  are  three  es-
sential  requirements :

(1)     An investigation  as thorough as is reasonably practical
of the moral qualifications  of the  app]ieant on  fowo  occasions,  .#r,s.£
when  he  regist,ers  asi  a  law  student,  ,gc,co7{,c!  when  he  applies  for
final examination.    By that means you have a double check on the
man.    You have him when he first  comes up,  you  give him three
years  to  have  his  law  school  education,  and  then  you  cheek  his
character to see if he is still entitled to practice.

(2)     The  requirement  that  each  student  have  a  preccptor
during the entii.e period of law  study.    The preceptor must  be  a
member of the bar approved by the county board.

(3)     A six months'  clerkship in  a law office  prioi. to  admis-
sion.    During that  six mollths the  candidate  can  do  nothing  else
except that but he may, if he desires, split it up so as to take it jn
summer  vacations.

In  189 Pa.  99,  J-udge  Mic,hael Arnold  stated  this  rule:   "By
admitting  an  attorney  the  court  presents  him  to  the  public  as
worthy of its confidence.''

J-ustice  Sharswood  has  said,  "A  horde  of  pettifogging  bar-
ratrous  custom  seeking and money making lawyers is  one  of the
greatest curses with which any state or Community can be visited. "
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_   7       -_         _  __-__

facts  fully.    It was found that a numb6`r 'had been  suspended
dropped  for  poor  scholarship,  and  one  expelled  from  college
the end of the second year for stealing.

J-udge Brown has said, ``1 do not know a more profitable field
for gifted rascals to exercise their talents than in the practice  of
the  law.    This  makes  it  all  the  more  impoi.tant  that  the  courts
should be vigilant to keep them out."

With  these  principles  in  mind  the  state  and  county  boards
have gone to work making their character examinations,.

The  first  step  is  the  questionnaires.    Each  applicant  to  be
rcg'istered must submit seven questionnaires each containing about
twenty questions to be answei.ed by himself, bis  sponsor, business
men,  and  others.    The  questionnaires  are  precisely  worded,  and
contrary to  expectation have  proved of great value.    I have  sets
of  the  questionnaii.es.    Some  of  the  questions,  I  think,  miglit  be
of interest to you.  (Questionnaires  are  printed on pages  74 to  77
of this issue.)

One  of  the  questions  requires  a  statement  of  the  place  alld
date of birth, arid every residence, with exact addressies, and dates.
In New York,  in  a  check-up  between  date  of birth  and  dates  of
residence, it was found that a candidate had misstated the date of
birth in order to make it appeal. that hc was, of full age and eligible
for  admission.

If  claiming  citizenship  by  naturalization,  the  naturalization
certificate  should be produced.

Another question is whether the applicant has ever been sus-
pended  or  expelled  from school  or  college,  a,nd  if  so,  to  state  then     11                -I

Another  question  calls  for  a  statement  of  dates  and  places
of  employment.    It was  found  that  one  candidate  had  been  dis-
missed from his position because of alleged financial irregulai.ities.

Anotherj question  requires the  candidate to  statie  whether  he
has ever been a party to a proceeding civil or criminal, and, if so,
to state the facts fully.    On the civil side, it is conceivable that the
facts developed in divorce proceedings, for example, mi.ght justify
a refusal to permit registration.   In fact, this question has already
arisen.    On the criminal side, it developed that one applicant had
been indicted, but not convicted, for forgery.

Another ques,tion states that experience shows, that the income
of the  average practicing lawyei. is less  than that  of the  average
business man, and asks why, knowing this, does the applicant wish
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to be admitted to the bar.   Quite a number answered that they did
not know this to be s,o ; others said that they expected to do better
than the average practicing lawyer ;  others that they were  choos-
ing  the  profession  because  of  the  liigher  social  position  of  the
lawyer in the  community;  others  because  they  regarded  the  law
as a stepping+stone to political preferment.   0±' course, a majority.

F±:[ie]#Cs:t'b°urtwd±etshir];±ugsheorfpi°a££}S£L;°naa]|±£cecae]£'ta°br]en°atn¥#r,SuecxI
plained their choice as based on other grounds.

Questionnaires  must  be  submitted  before  the  candidate  carl
t€Lke the final examination.

In addition to  these  questionnaires the  county  boa,rd has  an

::aJ)o°z:.eatbeyshyas;:nmg.?i;opfres££:is±gietrhve±eb¥;.rd]sTtT=]Pt]£atqee]#±paii:£Ta}{,
before  them.    The  avel.age  examination  takes  between  one  and
two hours.    The  applicant,  one  or more  of his  sponsors,  and his

hir£.CeMP:%rraacrkee#Stt#::]¥f€erre£::i.g:7Teteo].£:t;#hqeui::::tn±%nasr:easked.
One man was asked, " Suppose you represented the defendant

in a criminal proceeding, and the principal witness for the  Com-
molnwealth,  without  whose  testimony  your  client  could  not  be
convictcd,  was  about  to  leave  the  country,  not  to  return,  would
you feign illness,  in order to  obtain  a continuance9"    His  reply
was:   "It is your duty to do all you can for your client.   I under-
stand those things are done.    Yes, I would."

counTyh%oE:a:°n|Sfsitet;nd86£€tt#ee:garenee'wt€:#t°e:toi°thteh%ofa¥]a
examines the candidate.    The board then votes and makes its re-
port and findings to the  State Board.

thesAu;I:%hmte°€oa#t:at]h]LSsgn±gg:t:€i±%ea#tpeosBs:bairedioacnaqfrr°e#ticte:
I should like to give you the statistical results of the work in

Philadelphia  County.    Between  April,  1928,  and  December  31,
1930,  the  County  Board  in  Philadelphia  County  examined  1,715

;a±#i!%:esthe9rfatphpe]S±:a{]9or±¥,-t]¥°m¥%ryec:%tT:esctoendtfi:dadt#::y;±±#:
Board.

every instance in which the examining committee believes'         1,            1_

it necessary to reject the applicant advice is first given to him to
_-.   -'  __  J    ___ _  __.

withdraw the application.    This  advice is  accepted in  about fifty
per cent of the cases.
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The State Board has reversed the Philadelphia County Board
in six cases.   Appeals from the Philadelphia  County Board have
been made in a number of cases to the  State  Supreme  Court.    In
every  case  the  State  Supreme  Court  has  affirmed  the  action  of
the State Board except in three cases where it has refused to hear
the appeals at all.

MR.  AI,BERT  MolsE,  Secretary  of  the  County  Board  of  Ex-
aminers for Philadelphia  County :

They had  a judge in Dehware  County,  J-udge  J.ohnson,  and
in Media I do not think there were fift`een or twenty members of
the bar.   At one time there wet.e some signs of influx of the Phil-
adelphia  ,Bar  going  to  Media.    J-udge  J-ohnson  referred  to  the
statute  that  provided  that  the  court  should  admit  a  competent
number  and  said  he  would  sustain  it.    They  passed  some  rules
down there which said that unless a man had his principal office in
Media he could not practice there.  A first-class young man under-
tfi:]tot:kgtoh€oc*thoe=fietosE;ar:t±cee6gtqrtthae¥dwhoeu]gsF:i:ec{aE:Tdo±t.

MR. DUANE :

As Mr. Maccracken has said, the work of the County Board
is divided into three classes of cases.   First, there is the very easy
case, the  case  of the man whose  father  or uncle has been known
to  the Board,  etc.    He,  of course,  is, immediately passed.    There
is the other type that comes before  the  13oard, the  man who has
been  convicted  of a  crime.    Such man,  of  course,  is immediately
rejee,ted.    In between those  two  classes  are  the  vast rna,iority  of
cases  of people  who  come  before  the  Board  with  no  background
who want to  become  lawyers,  some  of whom the  Board  does  not
think have been brought up in the proper way, others\ whose very
manners are so unprei.oss,essing that it does not ,sieem logical that
they  should  be  admitted.    The  most  difficult  question  that  the
County Board has come  up  against is  as to  whether they should
reject  a  man  because  of  his  aDicearance,  his  manner,  or  general
surroundings.   They do not think he should practice law but they
have nothing against him.

The  second thing in the  Pennsylvania  system in  addition to
the  County  Board  examinations  through  questionnair,es  is  the
i:ystem of preceptors.    The County 13oard has the duty of approv-
ing or disapproving members of the bar as preceptors.    In  Phil-
adelph-.a  County the 13oard has  accepted  615 Iawy\ers  and has re-
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jected 16 as undesirable.    I think it is interesting to show the at-

##e6on¥a±rn€:rtphreet]£t¥;rofd:I:t;#eF±±sne#;r#]¥;en::gyc#osr:=
preme  Court js to  the  effect that "No  student may I.egister.w.ith
a preceptor who is permanently retained by a corporation glvlng
his full time to that one  retainer with headquarters, at the  office
of his  client."    Only practicing  lawyers  with  a  general  practice
will be approved as preceptors.   The prec`eptor system has worked
out very well.   They are getting intere'sted in it and they are try-
ing  to  associate  with  the  students.    The  students  serve  the  six
months,'  clerkship  in the  office  of their preceptors.    The  student
is in his preceptor's office for a period of six months, doing work
for  him  and  seeing  how  he  does  his  business.    In  that  way  the
student is getting an idea of what a practicing law-yer does and if
he  is  a  good  lawyer,  it  has  a  lasting  effect  on  the  young  fellow
wherever he goe's,.   The State Board has sent out a letter to all the
preceptors  asking  them  what they  thought  of  the  plan.    So  far
approximately  two  hundred  replies  have  been  received  to  that
letter  and  thosie  replies  show  almost  unanimously  that  the  pre-
ceptors are greatly in favor of it.

Agencies  have  been  found  to  help  students  to  obtain  pre-
ceptors.

The third thing is the service of the six months' clerkship.   I
have already referred to it as giving a lawyer the opportunity to
see what sorti this fellow is when he is  facied with legal problems.
The enthusiasm which the general plan of preceptors has aroused
in Philadelphia I think is 'shown by the fact that there was a din-
ner there of over 400 J-ewish lawyer,s.    Two points were stressed:
#,/s£,  that the older J.ewish members  of the  bar  should  constitute
themselves as a  group to  aid  and  advise worthy young men,  and
•sc,co7t,cZ, that in the interest of the Jewish members of the bar, the
pi.ofession  a,s  a  whole  and  the  public,  the  ambition  of  unworthy
young men to enter  the  profession  should  be  discouragied.    That
second thought seems to me something perhaps beyond the Penn-
sylvania   system  although  that  is  the   purpo'se   of  the   County
Boards, to  discourage  unworthy young men.    If  a lawyer knows
that that young man is not worthy it is a great opportunity to tell
him so in some tactful way.

That is a brief summary of the Pennsylvania plan.
Mr.  Moise has been  Secr`etary  of  the  Board in  Philadelphia

County  since  it  started.     The  plan  has  been  in  operation  for
thi.ee years.    The bar is behind it and it is working very well.
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MR.  HITCHcocK,  Chairmali  of  the  Board  of  Bat.  Examiners
of Mas,sachusetts :

Did  you  ha.ve  ally  diffic,ulty in  putting  that plan  into  op,era-
tjon ?

MR.  DlrANE:    At  fit.st  it  was  fail.Iy  easy.    The  rules  provide
that  no  one  office  can  have  more  than  three  persons  registered
with  them.   Some  of  the  lai.ger  offic,es  have  received  permission
to  register up  to  nine.    Of course,  some  offices  have  from fifteen
to  twenty  lawyers.     Recelitly,  I  think,  there  ha,s  been  a  little
trouble in some of the students getting preceptors.    Great efforts
have been made by members of the bar to p]ace those lawyei.s with
preceptors.    Lists are  posted.    The  State  Board  office  tells them
where to  go.    The Pennsylvania  Law School,  Temple  University
Law  School,  and  the  University  of  Pittsburgh  School  of  Law
have  committees  of law school  graduates to assist  students  in  se-
curing preceptors.

MR.  ANDREws:     I  suggest,  that  questions  be  asked  liow.     I

¥oa#:etdott°a£:ko±h::7ymc%:e£:;atg£So±hfio:#?±nt[#c:£spdreerceedpt£:

Fh°en°hro£%rbewa::#sedat%:cah8Jetcoeii°erfosI;i;tn±:faf[¥nwg?sy8:tr::]s]eeii:
England a,nd Canada ?

MR.  DUANE:    I would  say not    Figures  show that  relatively
few have been refused.   I think the members of the bar who do it

i:ggaertdy±juansga]#y¥.rs[±:stoh¥±ercoafi::c:heesyp¥c:]ac]9ym:ntEfeogt¥%r±T::±{g
look up law for them for nothing.

MR. WALTER ANDERsoN, of the Nebraska Board of Bar Exam-
iners:    Has  the  legislature  in  Pennsylvania  undertaken  to  stly
that  the  graduates  of  certain  law  schools  shall  be  admitted  on
presentation of diploma ?

MR. DUANE :   No. There were only two cases and the Supreme
Court made the statement that the legislature had no jurisdiction
whatsoever  over  the  bar  examinations.

MR.  ANDREws:    We  would  be  very  glad  to  hear  now  from
Mr.\ Moise.

MR. MolsE:    Our Philadelphia  County Board is composed  of
twenty-four members.    Due to the  close  cooperation  between  our
Chairman and the members of the Supreme Court and the Judges
of  the  Common  pleas  Courts,  the  Board  is  carefullv  selected  in
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this manner:    That  of the twenty-four men  selecte,d not  all  are
of one kind.    I mean to  say by that that  ther,e  are  some men  on
ther.e, for instance, who are Harvar.d men.    Ther.e are other men
who are not in a law school, the idea being that all clas's.es of these
students should have men who could sympathize with them on that
board.

Now, a,s Mr. Duane pointed out, we have very little difficulty
with  cases  of  men  who  are  good  and  of  men  who  are  very  bad.
We do have a lot of trouble with a great mass  oif applicants who
come before the Board who  are perfectly colorless  and who have
no  background.    The  committee  cannot  see  much  before  them.
It finds that  a number  of men  come  up  and want to  s'tudy law.
They know nothing about it.   Wle have over three thousand mem-
bers  of  the  Philadelphia,  Bar.     They  do  not  know  any  of  the
lawyers.   We ask, "What have you beien doing9" Sometimes they
have  been  selling  papers,  sometimes,  driving  a  team,  etc.    They
think  law  would  be  a,  good  thing  to  istudy.    Thtey  have  no  idea
about the  question  at all but just thought they would take it  up
t,o  pass the  time  away.    Sometimes we  ask  a man if  his  pal.ents
live here.   He says, ``Yes."   "What does your father dog"    ``He
is  a  contractor."    "Business, succeis,sful@"    ``Yes."    "Any  other
children9"    "No."     "You   and  your  father   on   good  terms9""Yes."    "Father  want  you  to   go  into  business  with  him?"
``Yes."    "Why don't you  do  it,@"    "I.just thought I would like
to study law."   The man has no education and not mucli capacity
to  get  onei.    Then  the  questionnaires  are  filled  out  and  they  are
sent to  two  men  on  the  Board  who  have  beten  carefully s,elected.
They  come  in.    There  is  a  man  who  is  practically  colorless  but
we  cannot  pin  any  particular  thing  on  him.    We  cannot  prove
that he committed any crime but at the  same time we think it is
silly  for  the  man to  waiste  his  time  studying  law.    The  question
is  whether  the  Board  shall  refuse  to  permit  that man  to  enter
upon the  study of law.    The result is that when we first  started
wle always gave them the benefit of the doubt.    We could not pin
anything  on them and had to  let  them through.    But  I  suppose
as t,ime goes on we may tighten that rule up some.

A short time  ago the  Chairman of the  Board gave  a  dinner
to  eel.tain  members  of  the  Supreme  Court,  the  Superior  Court,
Common Pleais and Orphans  CourtTs, members of the Board,  and
some  other  eminent members  of the  bar.    The  Chairman  under-
took  to  elicit  from  the  .judg\es  and  members  their  views  on  this
subject.    Finally,  I  think,  the  conclusion  of  that  meeting  was,
after hearing the judges, that you could not lay down any rule,s ;
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tion beginning wit,h the's,e  questiormaires, which  are -supposed
be very thorough.    After they arie filled `out they are  referred

that the subject was too difficult to undertake to define by a rule ;
that  the members  of  the  Board were  very  carefully  selected  by
the judges and they wer,e all men of experience and that the ques-
tio,n  of  whom  to  pass  and  whom  to  re.ject  had  to  beJ left to  the
sound discretion of the Board after the most thorough examina-

two members of the Boa,rd and if there is any dissension between
those two members,, it should be referred to a new commit,te'e.    If
th)ere  is any appreciable  dis'sent we  ,send  for the  man  and  bring
him before a Board of twenty-four men.    First he is  questioned
by the Chairman and then the other members of the Board.  Some-
times we let him through.    Sometimes we do not.    Tho\s6  are the
difficult  cases.    If  a  man  comes  up  with  a  fine  charact,er,  fine
background or if a bad man comies up, we have no trouble but it
is the intermediate  fello.w we  have  trouble with.

MR.  W.  E.  STANLE¥,  of  Kansas,  member  of  the  Council  on
Legal Education and Admissions to the Bar of the American Bar
Associat.ion :   Is a permanent record of thosie questionnairles made
for the s,ake  of future  comparisons on the ones who  go through?

MR. MolsE:    Records are kept.    We keep them in case there
should be an appeal.

MR.  HITCHcocK:    Do  you  ever  have  cases  where  a  man  is
caught lying?   You refuse to r\egister him because it is a straight
case of bad moral  character.    Then he  say,s it was  all  a mistake
and has repiented and want's to do it again.

MR. MolsH:   We have had cases of that kind.   We had a most
remarkable case of that kind.   A case where a young man of good
family  went  to  a  well-known  college  and  was  caught  stealing
from  the  rooms  of  his  fellow  students.    He  was  expelled  from
college.    The man came before the Board and asked i,o be recom-
mended  for  admi,ssion  as  a  man  of  hone'st  disposition  and  good
moral character.   He produced evidence before the 13oard to show
that  after  he  had  left  college  the  thing  kind  of  awakened  bin.
He  came  back to  the  state,  went to  work  and  went  back  to  the
college,  confessed what he  had  done  and  after  a  pieriod  of  years
he was put in a position of truist in one of the largest corporations
in  Pennsylvania.   He  came  to  us with  the  highest  recommenda-
tion that a man could bring.   We had two or three bearings.   We
had  him  come  before  the  whole  Boa,rd.    We  went  back  to  the
college and talked to the college profes,sor.   We went back to the
executives for whom he worked in that position of trust. We came
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to the conclusion that the man had redeemed himself and he was
admitted.

JUDGE  OScAR  HALLAM,  of  Minnesota,  Vice-Chairman  of  the
Siection  of  Legal  Education  and  Admissions  to  the  Bar  of  the
American Bar Association:   How did this man work out?

MR. MolsE:    All right.
MR. DouGLAs ARANT, of Alabama :    I should like to ask if the

approving authorities lever have any difficultie's, with reference to
the matter of the law school in which the man propose,s to pursue
his  law  studies.    Do  you  appr'ove  studies  in  certain  law  schools
and not in othersr?

MR. DUANE :    The State Board has a list of the approved law
schools and  can  approve  and disapprove  ciertain law  schools.

MR. GEORGE H.  SMITH, of Utah, former Chairman of the See-
tion of Legal Hducation and Admissions to the Bar of the Amer-
ican Bar Association:   As I understand it, in the State of Penn-
sylvania the pre-legal requirements are substantially a high school
education.

MR.  DUANE:    The  minimum  is tha+t the  candidate  shall  pass
the college entrance examinations given by that board,  at least  a
sufficient  number  of  examinations  to  qualify  him  for  entrance.
The  majority  of  applicants  in  Pennsylvania  have  had  college
degrees as well as law school degrees.

MR. SMITH :   In this character examination, have you reached
any conclusion as to whether or not a man who has had more edu-
cation qualifies better as to  character than the man with a lesser
education9

MR.  MolsE:    I would  say yes.
MR.  ANDREws:    Yes.    As  I  remember  what  Mr.  Douglas  of

Pennsylvania, one of the originators of the Pennsylvania system
told me, he said that this was emphatically true.

MR. HITCHcocK:    We have a modern Abraham Lincoln.    Do
you think he would get by?

MR.  DUANE:    Ea'sily.
MR.  SMITH:    Sometiines  you  have  wonderful  character  evi-

dence  displayed  even  though  the  applicant  is  not  well  educated
or his parents were born in Russia.

MR. ANDREws :   That is true of one of the best members of my
faculty at Syracuse.

MR. DUANE :    The Board has been considering very seriously
the question of raising the minimum requirement's.    The thought
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of the Board was that an examination should be given on certain
educational  subjects  covering  a  broad  field  at  the  end  of  three
years after the man had passed the college entrance examinations
and in addition to that he should pass these examinatiolis by the
Board.

MR. ANDRHwS:    It is a very desirable and, indeed, indi'spens-
able thing that the modern Abraham Lincoln should not be kept
out.  It is a desirable thing that the wish of demo'cracy should be
gratified, that entrance to the law should not depend on money or
social  position  or  antercedents  but that  the  door  should  be  wide
open to all alike consistently with adequat,e educational and char-
acter requirements.

On the othier hand, a bad lawyer can do more ha,rm before he

#esobuegehnt#]8:ft,btyoehc£#e]|catpi:%f;s£:shti:£nr:#rde£]eunTsb%:'ratE:
profession of law as for plumbing if the public is to be protected
I ron harm.

I think it is  apparent from what these  gentlemen have  said
that the  fundamental  conception  of  Pennsylvania  in  setting  up
these  requirements  is this:    That  biearing in mind what  I  have
just said, which Pennsylvania does not forget, and speaking, mind
you,  as of a time before the  applicant has acquired the  accumu-
lated equitie,s of three years of time and money spent in law study,
the fundamental conception of Pennsylvania is, I think Mr. Duane
and  Mr.  Moise will agree, that no  man has  an inherent  right to
pi.actice law and harm the public by so doing.

MR.  DUANE:    Yes.

MR.  MolsE:    Yes.
MR.  ANDERsoN:    How  about the  man  that  comeis into  Penn-

sylvania  having  studied  in  some  other  state?    A  man  who  has
lived  in  Massachusetts  and  has  gone  to  Harvard  and  ha's  been
graduated from therie come's into Pennsylvania to be  admitted to
the bar?

MR.  DUANE:    Hie.does not have  to  study three  years  but  he
has  to  take  the  Pennsylvania  bar  examinations  and  he  has  to
petition to be  excused from the  preliminary  examination-from
the  examination,  that  is,  which  is  given  to  Pennsylvania  appli-
cants before they start  to  study law.    This petition is  almost  al-
ways granted as a matter of course.

MR. MolsE :   He must live in the state for six months and pass
the  State  Board  examinations.    (Cites  Pennsylvania  Rule  21].)
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PENNSYLVANIA QUESTIONNAIRES FOR
REGISTRATION  OF IjiAW  STUDENTS

Appl]ICANTJs  QUESTIONItAnRE

APP]#:*bg]E::maends":::u#  fqo¥e::i%%:}ofn?Lly  and   Precisely.     Any   omissions   or  inaccuracies

Applicant  must  fill  out  one  copy  of  this  questionnaire  in  hisi  own  handwriting  and  file  the
original  and  one  exact  typewritten  copy.     Both  copies  must  be  signed  and  sworn  to  by
the  applica,nt.

1.     Na,me
Date   of  birth
State  every  res'idence  you  have  had  (with  exact  addresses  and  dates).

Esatyo°£Fe:anmaem:r°trhganmafrs6}offaynoytirh£:teheyr°:vueEe8:enchanged?
If  so,  from  what  to  what;  why  and  when?
If  born  in  a  foreign  country,  s,tate  age  at  which  you  came  to  the  United  States.
If   naturalized,    state   when   and   where,   and   attach   certified   copy   of   na,turalization
certificate.
If  claiming  citizenship  other  than  by  birth  or  personal  naturalization,  state  why.

2.     State  names  and  residences  of  parents,  and  their  occu|)ations  during  the  past  five  yetlrs.
Are  your.  pcrirents  native  or  foreign  born?     If  foreign  born,   are  they  naturalized?

3.     State  all  schools  and  colleges  you  have  attended,   the  dates  of  attendance,   any  degrees
received,   any  honors  taken;   namesi  tTLnd  present  a,ddresses  of  at  least  three  instructors
with  whom  you  came  into  perscmal  contact.

4.     Were   you   ever   dropped,   suspended   or   expelled   from   school   or   college?     If   so,   stElte
facts  fully.

5.     Do  you   believe   in   the   form   of   and   are   you   loyal   to   the   government   of   the   United
Sta.tes ?

6.     In   whzLt   employment,   if  any,   have   you   been   engaged   during  attendance   at   school   or
college,   or  since  leaving?     State  places  of  employment,  name  i`f  employers,   and   dates
of  employment.

7.     State  (a,)  whether  you  have  been  a  party  to  or  otherwisei  involved  in  any  legal  proceed~

i#:±%C±ivt:i::Phrop;fro;%nd:i:n€;(:(:c);Vrfdt:I:e£&r3:?£:a:#ae¥;feue]e:i?ire:i§}::Lfifeandrcr,%u:dt±gn3g:n3:Cca{]g];:g€lsndn:sop:;:si{nti?£
of  the  case,  and  the  judgment  of  the  court  if  you  were  a  palty.

8.     With  what  charitzLble  or  fraternal  or.ganizations,   church  or  religious  body,   if  any,   are

%gEsaen:!S¥?oi¥rn]oP%afr]ecn#te3ard8#r!eeq:g?¥oaums:canaq±taadbq:,esosr8Eatperrens£]ntorpg%Snt]°zr;t£3]r,:est'rabb!Or
9.     Give  the  names  and  addresses  of  three  reputable  citizens*   (at  least  two  of  whom  shall

not  be  members  of  thei Bar)  of  the  community  where  you  now  reside  who  know  you  well
and  to  whom  you  refer  as  to  your  character.    If  you  have  resided  for  less  than  three
years  in  the  community  where  you  now  reside,   then  also  the  names  and  addresses  of

;horueehar`?8urteasb£]deedcff;Zre¥£r:ef  Sgfrs°t]haesrt  3°ar¥tTun[ty}   Or  Communities,   respectively,   where
10.     Do  you  wish  to  adopt  the  legal  profession  for  a  life  work?
11.Fsxpme:I:ehnc[%sssh:#asntEhaftt%:±tEce°¥;e:£gtehebuasi&re&s8emp£#rco£#8h]]asw83:i£:°sF;hk££o#i°nfgests£?s:)

why  do  you  wish  to  be  admitted  to  the  Bar?
12.     State  the   name  and  address  of  your  proposed  preceptor.
13.     Do  you  wish  to  take  the  preliminary  examination,  or  to  register  as  a  law  student  on  a

diploma  from   an   zLccepted  college?
14.     In  what  county  do  you  expect  to  I`egister?
15.     State  when  a,nd  where  you  expect  to  acquire  your  legal  education.
16.     State  in  a  general  way  the  pila,ns  for  your  future  in  the  legal  profession.

(Signature  of  App

being  d'uly  sworn,   says:     I  have  read   the
handwriting  f ully  and  f rankly.

State  of  Pennsylvania,  County  of

foregoing  questions  and  have  answered  the  szune  in  my  own
The  answers  are  true  of  my  own  knowledge.

(Signatu.re  of

(Notary
Sworn  to  before  me  this

My  commission  expires
*Applicant's  proposed  preceptor  is  not  to  be  named  as  one  of  the  three  citizen  sponsors.
The  candidate  is  advised  tha,t  two  members  of  the  local  C'ounty  Board  will  persona.1ly'

interview  him  and  may  also   call  before   thein  for  examination  his     three   citizen  sponsors
and  his  preceptor.
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OITIZI=N'S  QUI=S"ONNAIBE
(To  bo  answered  by  throe  repiitable   citizens)

Questionnaire   coneerriing   the   fitn€.ss   of ............................ (Name   of  Applicant) ..........................,

for  registration  as  a
County  o

law  student,   to  be  answered  by .................... (NaLme  of

1.    `S,tate  your  na,me,  a,ddress  and  occupation:

Address.......
Occupation (Street)

State  o

Citizen).--...-.-.......-.-.

2.    Are  you  related  by  blood  or  marriage  to  the  applicant?     If  so,   state  the  relationship.

3.    How  long  have  you  known  the  applicant?

4.     State  fully  how  intima.tely  you  know  him.

5.    cHo°nYacftrewq]Ptanth]]yin  £?nwce±;tofumataejg kannodwn #e?r   What   Circumstances   have   you   come   in

6.    Wha,t  opportunitiesi  ha,ve  you  had  for  forming  an  opinion  of  his  character?
7.    Wha,t  are  the  reipiutations  of  his  intimate  associates?

8.¥rhc¥ofs:#£rf8tpe`£C:#i'Sgerf8ruat[atsft°annda£Sn:°£nret]i%b:]jiyinlLnnd£¥;t;.¥ij#i:ihati¥e££€:a;eofhonor,

9.    E:s%°eur  E:ill?V%nhdesi%gearedaeseopL-S.eated  Sense  of  the  difference  between  right  and  wrong?

10.£%%:+]Pet+%£snEo]ab¥'rq:h¥°ruatbhe:ieTfahn]Sp£]°#£r£C];Wf°our[dfifgrirce[8r]:::£?byAansd£Sirefut]O}y€°What

11.    gt%Wfa]&n]Ey?ndGFv°ewnfanife=a£%]dy rhe|¥te]oyn%E±5r°Wn  the  members  of  the  applica,nt's  immedi-

12.    What  is  tbe  general  reputation  and  standing  of  his  family  in  thei  community?

13.    Pr%d¥t°aubi%e]ieevfbte±eo%Ptph):CTen:a?apsrotfheess]:Le?meEissw°:rcFuaLrL#er  necessary  to  make  him  a

14.     If  any  of  the   foregoing  information   is'  from   sources   other   than   personal   knowledge,
state  the  sources,.

15.    Do  you  recommend  the  a,pplicant  for  registration  as  a  law  student?
16.     If  not,  why  not?

£ra°smb[epe:n::o8bEt¥]i:k:#];£r¥oe±Bs86tuc:0:r:rsetc£:hot:c¥d?[t];°g]e}:e;::in:efgeftrrheo:Fafb9]£e:8fin;8tiongsrwe::S`v;Sdfwrgfrreotghfgres?

:ies#fe:-atEF:?cqa:n:ts|:n:fafrf:;heallsooca:afloubnetfyorBeoatLde=ffLo:weFg#ni=teirosnwti:lop:irtsi2::11¥pl;nntseor;

spoNsoRJs  oR  pB,EOI!'pTORJs  Qtrl=smoENAIRE

Questionnaire   to   be   answered   by ................... `.._ ............. (Na,me of Sponsor)
of ................................ (Place   of  Residence,   City  or   Town.   and   County) ................................,   sponsor
for ..................... `(Name   of  Applicant)._ ...................................... (Residence   of   Applicant) ......................
an  applicant  for  registration  as  a  law  student.
1.    Are  you  actively  engaged  in  the  practice  of  law  aLt  the  pres,ent  time?

2.    How  long  ha,ve  you  been  practicing  law?
3.     #°iyh ]%nhfth8¥frya°rue ?eoeun npor£C:!oC£E8ci8a-? ..--..-.---.-.----.-.-.- county  where  you  a,re  nQw  located?

4.    Are  you  a  member  of  the  Bar  of  the  Supreme  Court  of  Pennsylvania,  and  if  so,  when
were  you  admitted?

5.     Is  your  practice  general?    If  not,  state  lt  character.
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6.     Including  the  above   named  applicant,   how  many   students  are  registered  with   you   or
your  firm  at  the  present  time?

7.    How  long  have  you  known  the  applicant  personally?
8.    How  frequently  and  how  intimately  have  you  come  in  contact  with  him  during  the  past

six  months?
9.    Lfa¥e°uofh:evseponn°st±b¥en°pweFsohrismwpheorsh°:`?:]¥nfo°wrn si=mmf°onrthtshaEa£:'rfgLh%tr  i%%B]:rry?  have   you

10.    What  opportunities  ha,ve  you  had  for  fol`ming  an  opinion  of  his  character?
11.    What  reasons  has  the  applicant  given  you  for  having  selected  the  profession  of  law  as

a.  vocation?    State  fully.
12.     Does  the  applicant  know  that  the  monetary  rewards  of  a,  1a.wyer  are  ordinarily  much

less  than  those  of a  person  engaged  in  a  commercial  business,  and  notwithstanding  this
knowledge  does  he  desire  to  be  admitted  to  the  Bar?

13.     Do   you   believe   that   the   a,pplicant   hasi  a   deep-seated   sense   of   the   difference   between
right  and  wrong?    Answer  fully  and  state  reasons.

14.     Do   you   believe   that,   if  the  applicant  comes   to  the   Bar,   his  conduct  \`'ill   be  regulatedi
by  a  desire  to  do  what  he  believes  to  be  rig'ht  rather  than  primarily  for  financial  gain?
Answer  fully.

15.R%myb°e¥skonf°Yhethf&maiES]£dcoanyt:Sufkan%£yLinifms£:¥3gm,[°ansgfftahveer,y£%t#enr?Wbnro#:rT'si¥thear:

etc.~a,nd  how  long  and  intimately  have  you  known  each?    State  fully.
16.    Are    the    applicant's    parents    native    or    foreign    born?      If    foreign    born,    are    they

naturalized?
17.    What  is  the  reputa,tion  of  the  parents  in  the  community  in  which  they  reside?
18.     How  long  ha,ve   they  resided  in  the  loca,1ity  where   they  now  reside?     If  less   than  five

years,  state  previous  residence.
19.    What  is  the  fa,ther's  occupation?    If  changed  in  the  past  five  years,  so  state,  and  state

former  occupation  or  occupations.
20.     How  many  children  are  there  in  the  family?
21.     State   the   general   character   of   education   provided   for   each   of   the   children   by   their

parents,  and  especially  for  the  applicant.
22.     If  possible,   interview  one   of  the   applica,nt's  last   educational  instructors   and   state   in

detail  wha,t  he   said  concerning  the   applicant's  industry,   integrity,   and   sense   of  right
and  wrong.

23.     If the  applicant has  been  employed,  state  the  character  of  employment,  when  and  where
employed,  and  by  whom,  and  if  possible  interview  some  of  his  employers  and  state  fully
what   they   say  concerning  the   applicant's   industry,   integrity  and  sense   of  right  and
Wrong.

24.    What  is  applicant's   reputation   in   the   community  in  which  he   lives,   or  in   that  from
which  he  has  lately  removed?

25.     Do   you  believe   that  he   has   a  well-defined   comprehensiion   of  a   lawyer's   obligation   to
courts   and   to   clients,   and   tha,t   he   distinguishes   between   the   practice   of   la,w   as   a
profession  and  the  practice  of  law  mer.ely  as  a,  commerc.ia,I  enterpl.ise?

26.    If  a,ny  of  the   foregoing  information   is   from   sources   other  than   personal   knowledge,
state  the  sources.

27.     Wli&t  ls  the  reputation  of  his  intimate  associates?
28.     Wha,t  elements   of  character  do  you   consider  essential  in  an  applicant  to  make  him  a

#ehq:th:bif amneyTbdeores°fh:h]ea:a?aLAP:Sfeesrsffun]?y|}Vhich  Of  these  does  this  a,pplicant  possess`.+
29.Sn:3t:yu8c#c?ill?]irEfi%eda£:p]£s:ue:::Sis::1:e:gdatl:fstt:u:dui%%:i:;:hag:tl'g££dtgfe€%ghFfev]:£eg#]]c:]#ts:ha£¥e;E

six  months  in  your  office  prior  to  his  a,pplication  for  admission  to  the  Bar?
30.¥£t]hey°puroffne%tsrig%:an£Fe£Ederfg8:dtot°detvhee[oeptiLCsi±fau;£efigiess¥&:aibr`|ftj:ScfifrdactteeT?Ptat]°ns

31.     Do  you  recommend  the  applicant  for  registra,tion as  a  law  student?
32.     If not,  why  not?

I  hereby  certify  that  the  informa,tion  given  in  the  foregoing  ans'wers  is,  where  given

fra°smbepeenrso°bnt%]inkena°¥r]oefg§'oucr°cr:Scth¥cnhdJ[Wb€i]feevegftvoenbefrr°eEaiE:?rmationreceivedfromothers,

(Signature of Preceptor)

Note.-Two  members of  the  local  County  Board  of  La,w  Examiners  will  persona,lly  inter-
view  the  applicant  and  may  also  call  before  them  for  examination  the  preceptor  answering
this  questioniiaire.
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of

LocAL EHArmN"a  BOARDJs  Qul:sTloltNAIRE
(Io  be  a,nswered by two members  of local examining board)

Questionna,ire  concerning  the  fitness  of ............................ (Name  of  Ap|)licant) ............ „ ..--.-.. _  .`--

County   of
for  registration  as  a  law  student,  to  be  answered  by
one  of  the  members  of  the  Board  of  Law  Examillers  for

1.     Hc.w  long`  have  you  been  a  member  of  the  local  Bar  where  you  are  now  located?

2.     ]E8;Vteldo?ng  have  you  been  a  lnember  of  the   local   examining  board   where   you   ai`e   now

3.    ]Pe°rfoyd°.u]}|{?:`}otuh%n%bw°nveiF#ed   applicant   Personally,   and   how   long,   and   during   what

4.    :ivye°;o#nc°owmeth]i  88i):;Cc%n#£rfi?#ly.  how  lntlmately  and  under  what  circumstances

5.    £t£::sf#+]Yacwkh8±  aF:r:Ssfi8£`°r:g]ys°t¥att8¥easmfd]eawt°stsuadt:#ty?  yourself   of   the   appljcanL's

6.     Have    you    interviewed    the    applicant    within    thirty    days    pl.ior    to    answering    this
questionnaire?

7.      What  is  your  opinion  as  to  his  integrity?

8.    Pn°dy}%¥egf}:y opfertsh°enaa)£EL}acxt:f  the  Pet.sons  Who  have  Vouched  for  the  good  character

9.:o:iE::¥g%ai}t¥y::I:1:I::h;eer%fastg)e¥?aunpt£:£°£:v%]:tygoe;Feef:o:f#sgt¥h££LE:at°¥rimd:iL:°cnh]e=d°¥tohFe:t:heer€e£:%%?)P€]:

communities?

L°.Pa°rei:ytkeucahpi:±scsaihaknn;hwosteh%::)]£er¥8#e::rgyagreedw)?nrdcsoffmgrcp]£¥C£]uCs£)nnges)sa?Wyerare°rdL-

1].     VAa,t   reasons   has   he   given   you   for   selecting   the   profession   of   law   as   a   vocation?
State  fully.

+2.     Pn°d yw°.¥onb:i?±evfn:?vee[?PfE]icyanatndhassia?e dreeeaps-Sf8.ted   Sense   Of   the   difference   between   riglit

"     §hfa%nFd:T::L%::2e;u:Lu:I;:e¥::Tn#:o;hc;¥L:E:e;r]es;o;no%nL;;n¥vfetnrydff:ur]§L#LLfetFfes :gt:Esgtj;]aafst;%ngu:c:aL:no¥Lo:u:aL£:¥:zeaFS:o:f

1 4     £:°° }¥o%uFsk):'::vTf( ,:££ flog:V ::o:nnS; i]c¥V:e;r;]oofnfgk iah:Te¥' nahp;E;:CTan: :`ksha#]g !±y%rv(eia:yEoe€6rk¥:ot;`n: fit'eh :f£;elrls:

15.     What  is  the  i`ei)utatlon  of  the  a])plicant's  parents  in  the  coinmunity  in  which  they  reside?

16.    yHe°a¥s,}°s':gtJapvreev];]|%yr:S:a8:gel:rt¥:s£]38g:]etsr   Where   they   now  live?     If  less   than   five

17.     What    is   the   I.athei.'s   occu|.€ttion?      If   recently   changed,    state    fornic.r    occupation   or
occupations.

18.     Wliat  is  the  applicant's  reputation  in  the  community  in  which  he  lives  or  in  that  from
which  he  has  lately  removed?

1 9     P:°o i:o:u:r)toBne La;£n¥de ttiheec :1:P#PctLt:LCc%ri:dfht]3;S#a±€:)jLiSqte:F:¥i:s§°:¥mp%r=e:h¥::es#ehr%pfrpagg];tYcyee r;Sf i £]:gaats] ° :

20.     cP%dYt°aubige#eevmeb:±eofaptE[e£C]aengta]h]::ofgss]eo]£Fents   0f   Charactel`   necessary   to   make   him   a

21.     sYuhdaetnti?   yc'ur   recommendation   With   resl)ect   to   the   a|)plicant's   registration   as   a   law

22.     If  you  recommend  that  he  be  not  registered,  set  forth  generally  the  grounds  upon  which
the  recommendation  is  based.



The Preparation of Balf Exam.ination
Questi®ms

BY  JOHN  KIRKLAND  CLARK
Pre86dput  of  the^ Nqu  Yorfu  State  Board  of  Low  Ettajminers  cund

Chchrmailib of  the  Se,cthon of  Legal EdMcatboov amd,  Admbssbons
to  the  13ar  of  the  Amerbcun, Bar  Assoalatbon.

At no  time  in the  history  of  the  world  has  the  problem  of
applying accuratie tests of mental ability receivied  so  widespread
attention  as today.    Never before has  so  large  a number  of  stu-
dents been available for experimentation in the development and
application  of  menta,I  te,sts.    The  enrollment  in  our  instituti.ons
o£.  higher  education  is  at  the  peak,  while  the  number  of  thosie
seeking  admission  to  the  legal  profes,sion  is,  in  spite  of  higher
requirements, counted by the tens of thousands,.

It beho'oves us, therefore, to give careful and intelligent con-
sideration to the adequacy of the means iemployed to test the per-
sonal  equipment  of  each  applicant  for  a, license  to  practice  law.
The  problem  necessarily varies  materially  in  the  sieveral  states.
Half a dozen states, have 1,000 or more applicant,s each year.    In

¥awm]¥::]±onf:rh£€:E:I:tnt£5ieinoir;t€::a¥:%£s'y:::T±L00aos:o£6033
other states, the number to be examined annually is le,ss than 100.
Obviously, methods must vary i.o some extent to meet the require-

F±#uaaLnfe:i:n:Pip;r:;;±t::ss;]atsh:.g:gvho]our¥]ee¥%r±::.at±:fi:e:F]w±e£]

8fn¥±rd±:tt:E,:ah¥]e?e±nsg£:&Spssf#¥,oeo*n°#orwe;tiiwaofird°Egd:fac]u°|:
if  not  impossible,   and  has  generally   seemed  impracticable   to
undertake to obtain the desired uniformity by applying oral tests.

In every jurisdiction, however, carefully prepared and fairly
balanced printed  questions constitute  the  mainstay  of  the  exam-
ination, and, in the preparation of these questions, much the same
requirements are to be met, whether the group to be  examined is
large or small.

Obviously, the primary consideration is that the examination
shall be fair.    The questions should deal with fundamental prob-
lems.   "Tricky" or "catch" questions-dealing with narrow and
unimportant problems-should  be  avoided,  since,  for  a  fair  ap-
praisal of any applicant, it\ is essential that the applicant should
feel that the problems preisentied to  him  are  really well-isuited  to
test his knowledge iof the subject matter.
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At the  same  time,  it  is  equally  essential  that  the  questions
should give a searching inquiry into the depth and the  soundness
of  the  kno.wledge  possessed  by  the  applicant,  giving  one  with  a
better eqtllpment  of knowledge  and ti.aiming  a  chance to  display
his superior qualifications and enabling the examiner to mark the
signs of weakness in those who are inadequately prepared.

When a group  of from three to  five  examiners  have  to  deal
in  an  exam.nation  with  only fifty or  a hundred  applicants,  it  is
reasonably practicable for them to grade fairly as many as  80 to
100 answers by each applicant.    Such boards  are  enabled  to  use,
throughout, what have come to be known as the old "long-form"
or  "essay-type"  questions,  using two  or  three  questions  in  each
subject embraced in the examination.   When, bowever, the group
to  be .examined  by a  board  of three  men  reaches  the  number  of
1,000  or  more,  it  begomes  a  physical  impossibility  for  them  to
apply  a fair meas,urlng  stick to  answers  obtained  in  such  quan-

|;tit:hs6w¥rfnofwgreand]?nngebxaapme]rns:rit±:sddeivffi°:i]nigfporrafi[]#oyglg:]i±o¥:
than five or six hours a day to such exhausting work.   The grading
oe^£:`efnf+o=aF-^3g_Ilt-ft_rf9oion.e&dn.srmwienr£T#ohu?rpl#l:?i:SfiFi_godny;_if:ans_s#eeoui#t:£o

questions a day six days a week, it would take almost five months
to  comp]ete the grading  ofi 1,000 papers  consisting of  60 answers
each.    It  is,  doubtful if  any human mind  is  capable  of  applying
the same test at the conclusion of such a process as, is used at the
beg.inning.    Therefore,  for those  who  are  dealing with  a volume

]°#:#±:£8]:°t:,°t:gee:£d±edxaat£S±na#oanchwe±ifim5±aa:i°n6'o±teisac;:tayr:¥
answers.

tobeltaits:f|Seanctci:i,aT:|Tyerj:|e:::S,ii#eff:::o:a::|EebaepEr:I:s#Tc:::
number  of  such  answers  submitted  to  the  examiners  to  test  the
qualities which  can be  accurately measured  only by this method.
It  seems  essential  that  at  least  from  eight  to  twelve  long-form

a:i::ii:Ttsy'¥:tsito!:]igtg::y:fdtco|aa#onfiset::r:E:iot:.st6Et#ea:Tf|:Sf

:i:o=::c;t£;§#°%ui:±|;;:s:e£¥c:t:e:d::;sfki£:£8]r:°a:g#iTe:±#]:%?±rfft:¥;i;:Prqai:ofj
those,  then,  who  have  to  ,deal  with large  numbers  of  applicants,
the  method  of using  "short-form"  questions  to  be  appraised  on
a  "true-false" basis,-to  be  answered  simply  "yes"  or  "no,''-
has seemed to be desirable, if not essential.
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The draftmanship of these two types of que'stions is of course
materially and essentially different.    While it is desirable that  a
substantial proportion of the long-form questions, should  contain
problems involving basic principles  in  a  piarticulai.  subject  with-
out too involved a statement of facts, it is likewise of importance
that several  of the  problems  should  contain  a  considerable  nun-
ber of facts not clearly relat,ed,  some  essential  and  some  compar-
atively  immaterial,  so  that  the  candidate's  power  to  select  and
appraise  the  esisential  facts  may  be  adequately  t,ested.   A  candi-
date may at times be pos,sessed of a remarkable knowledge of legal
rules  and  bie  able  to  recite  a  long  series  of  statements  like  "the
rule in Shelley's case," without having any of the essential ability
to select the proper rule to be applied to a ispecific, group  of facts.
It is therefore always desirable to have from a quarter to a i,bird
of the questions contain statements of fact which shall test these
two qualities in an applicant-the ability to select material facts,

a:cdtsiheff]bjs#eL°e:et]se%tftfhaectfr£P;edreret]}:%e°rfiLaront3_foprp±yotr°sthho°rLt:
form questions should properly require of the applicant the exer-
cisie of the process of rationalization,  as,suming the essential facts
are determined and that there is a rule of law properly applicable
to those facts.

The difficulty, of course, is to make a propel. balance between
the  group  of  I.elatively  isimple  statements  of  fact  which  are  de-
signed primarily to  give the  Candidate  an opportunity to  display
his  rationalizing  ability  and  his  power  of  expression,  and  the
group  of  questions  containing  complicated  statements  which  re-
quire the exercise of analytical ability and of the process of mak-ing a selection of legal principles, in addition to the other factors.

Probably the  easiest  and  safest method  to  be  employed  in\ a
jurisdiction where  the higher  courts have passed withili the past
few decades, on m'ost of the  ess,ential principles in the  important
branches  of  the  law is  to  derive  a  statement  of  facts  from  some
adjudicated  case.    In  some  instances,  it is wise to takle  relatively
simple  facts,  and  in  others  to  include  a  substantial  number  of
things,  some  of  which  are  es,sential  and  some  Comparatively  im-
material.    By using a decision of a higher court, the examiner is
enabled to  have  a  reasonable  degree  of  certainty  as  to  what  are
the  proper  ruleis  and  how  they  should  be  applied!    In  order  to
avoid  ``cramming"  as a method  of pireparation  for the  examina-
tion, it is far better not to use many decisions made in the  course
of the preceding three or four vears, but to derive the statements
used from cases ad.iudieated  fr.om five +o +wenty years ago.
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If only eight or ten long-foim questions are to be employed,
they will naturally deal with the more  important  subdivisions  of
substantive law-tiorts,  contracts,  real property,  sales,  conflict of.
laws,  criminal  law,  corporations,  equity,  trusts  and  wills.    It  is
frequently  practicable  to  include  in  one  long-form  question  a
major  question  involving  one  of  these  more  important  subdivi-
sions and, als\o,  a problem of agency or suretyship,  domestic' rela-
tions or damages`.    Frequently, in drafting a question in ethics, a
problem  can  be  stated which  involves  some  material  question  in
one of the subdivisions of substantive or adjective law.

For the proper appraisal of a candidate's knowledge of legal
principles in general, extensive experimentation has indicated that
the short-form questions may be helpfully employed. In the draft-
ing  of  such  proiblems,  two  methods  have  been  used,  one  employ-
ing a brief statement of facts with from three  or  four to  twelve
or  fifteen  questions  applicable  to  such  statement  of  facts,  thus
using a concrete problem with an opportunity for an appraisal of
the  rationalizing power  of the  applicant  as well as, the  extent  of
his knowledge.   Another group may be drafted, each consisting of
an inquiry  on  some  particular  point.    This  method  tests  practi-
cally only his knowleidge of legal principles,.

While this wlio]e matter of short-form questions on a "true-
false" or "yes-no" basis .is  still  a  sub.iect  of  experimentation,  its
use  has  demonstrated  such  value,  particularly  in  dealing  with
large groups, that its practicability seems fairly to have been es-
tablished.

The problem of draftmanship, however, is a far more difficult
one than that employed in stating a problem for an old, long-form
question.    It is essential that the problem  shall be  so  stated that
it  can be  answered by a  "yes"  or a  "no,"  and  equally  essential
that  it  should be  answerable  o"Z"  by  a  "yes"  or  "no,"  without
any  "perhaps."    All  ambiguities  arising  from  careless  use  of
terms or the improper positions of words,-all  c'omplicated tech-
nical cons\tructions,-must be avoided.    There is no more difficult
intellectual  exercise  than  the  proper  and  accui.ate  drafting  of
short-form questions.

In both the long-form and short-form ques,tions, the problems
employed  should  be  such  and  they  should  be  so  stated  that  the
applicant may bc  assured  that there is  involved  an  inquiry  only
on some fundamental point of law without unfairly hidden mean-
ings  or  iinimportant  exceptions  whic,h  constitute  "catch"  ques-
tions, which arc manifestly un fiair.    It is essential, in  submitting

81



questions to  ap'plicants, that they should be  assured of  such  fair
treatment.

It is  desirable  for the most  part in  dealing  with  long-form
questions,  that  the  problem  involved  be  one  that  can  be  clearly
and  adequately  answered without too long and verbose  a  discus-
sion.   In order that grading may be fairly done, one answer should
not cover three or four pages.    Such verbosity severely tests the
ability of  one  grading the  paper to  keep his temper  and  be  fair
in  the  appraisal  of  the  candidate.    Problems  should  be  s'elected
which  can  be  adequately  discussed  in  one  page  of  an  answer
book-25 or 30 lines-and never over two pages.

Briefly stated, an examination of an applicant for admission
to the bar should contain a series of questions  sufficiently numerl
ous to cover from one to  three  fundamental problems in each  of
the  score  or  more  of  the  principal  subjects  in  substantive  law,
and  of the  twelve  or  fifteen  principal  subdivisions  of  pleading,
practice and evidence.    If the number of candidatesi is sufficiently
small so tha,t  all  of these  can be  covered by long-form questions,
the  great majority  of  these  (from two-thirds  to  three-quarteris)
should consis,t of problems with a rea,sonably simple  statement of
facts, while a quarter or a third should be longer and more  com-
plicated, to search out the candidate's analytical ability.   If short-
form que,stions  are to be  combined with long-fiorin questiol]s,  the
eight  or ten long-form  should  deal  primarily with  the  more  im-
portant subjects embraced in the examination, with, in half of the
problems,  some incidental  question  involving  one  of  the  less  im-
portant  subdivisionsL    In  dealing  with  the  long-form  questions,
the examiner should constantly bear in mind the quantitative re-
quirements  of  an  answer  so  as  to  avoid  the  neces\sity  of  undue
length  of  answers  and  the  imposition  upon  the  examiner  of  a
grading  problem  which  becomes  impracticable   becaus,e   of  the
length  of time  involved.    In  all  questions,  long-  and  short-form,
but particula.rly the latter,  absolute  accuracy in terminology and
the use of language is essential,  and,  from start to finish, the  ob-
.iect  should  be  to  make  the  questions  fair  and  reasonable,  but
searching.

With these general principles in mind, all that the examiner
has to do is to find fifty or sixty statements of facts applica,ble for
long-form questions  if  all  questions  are  to  be  of  that  variety,  or
twelve  or  fifteen  long  statements  and  from  one  to  two  hundred
brief  statements  for  use  in  short-foim  questions,  where  the  two
methods are combined !    Otherwise, the problem js  comparatively
simple !
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A Halfd Nut folf Chalfactelf Committees
t® Crack

The  following. communication has  been  1.eceived  from one  of
the State Boards of Bar Examiners raising a question with regard
to the elements to bc taken into consideration in connection with
passing upion the character of a student.  Wc are asked to publish
the question in our bulletin with a view to obtaining a discussion

&fh:hgeqnueersatjo##]:o±vfi:saEgesnugsg£S:Lo¥:atshtof±;:£r:fe:sc:[nuctj:F;
example to assist the discussion.

It is hopeid that many answers may be received, and we intend

{3epsr:=tetfaeas;#enso¥e;is]9sriatEcees]unb%to1#iag]tphaertqjgsetr±:Onfs:]sbia±:teas

gggqa:Eet%eg£::icpt::?lemOfWhatShouldbethequalificationswith
A  law  student  who  is  qualified  as  far  as  preliminai^y  and

:eff]]]a:founca±tn±oan±:ncnoenrcesra=:sdfaE%gr;a]{ocnth%nfo£:a:edTE:sqt]ae:t±eoxn.
has  been  raised  as  to  his  qualifications  as  t,o   character.     The
facts which come to the attention of the Boa`rd are these :   He has
lived  for  .a  long  time  in  a  neighborhood  where  there  are  many
reputed to be engaged in the illicit conveyance, trading in and sale
of liquor  in  violation  of  both the  State  and  Federal  laws.    His
father has been arrested and  pleaded guilty to  the  sale  of intox-
icating liquors  and paid  his, fine.    He  has  been employed  by  his
father in  dl.iving his  delivei.y team when  not  engaged  in  college
and law school.    A relative of the family living in the same house

ife:tb:i:a:in:O:I:;;:§]8a¥:l¥##hia:n:d]oq±j:i:]e:£wro;:ass:i:oeot8%a:I:gs:!%b°ii#;ufo:r!
immediate  relative  of  the  family  has  been  arrested  for  the  sale
of liquor, and he and his wife are reputed to be running a speak-
easy at the present time.    There is no evidence of any attempt on

#£dpearr}hte°s:efpa:€s£,a:enihfacv°±Ergsen:ff::{i°enr#oS±[£:#±sshgg]r#±S;
character qualifications be deemed sufficient to admit him to prac-
tice law?

q±scu¥s:oEOEfotnhatth:hgeeE:rb:jcsa#c:fo:h:£aprraoct:ermfr¥E]Earrode¥:em=iners  and teachers that will  be  of assistance to  all those  who  are
confronted by these practical questions.
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An Answer to the PIf®folem ®f the
B®®tfleggelf's S®n

To THE BAR EXAMnTER :
I have  been  intere,sted  in the  lettei'  a.ppearing  in  your  issue

o±. January,  1932,  raising the  question  of what  constitut,es  char-
acter disqualification.

It is, assumed that all are  agreed that the primary obje,ct of
the Board of Ba,r Examiners in passing upon the qualificationis of
applicants  seeking  admissiion to  the bar is  the  protection  of  the
pubilic.    The interests of the public are paramount.    The interest
of the applicant is  secondary.    He  seeks a privilege,  not  a right.
Not all candidates who are qualified need be admitted if the court
feels that there are too many attorneys to sup'ply the neeids of the
public.

There are two pi.ima].y and essential qualifications, which each
applicant should have :   First, moral character, second,  (a) a gen-
eral education, land  (b)  knowledge of law.    I feel that the first of
these, moral  character,  is by  far the more  important  as  between
tliat  and  education.    An applicant may have  a high  standard  of
general and legal education and a low standa.rd of chara,cter, and
he will  do  great  injui.y  to  the  public  in  his  subsequent  practice.
If. character is lacking, the  greatei. the lmowledge  of the law the
greater the prospect of injury to his clients, to the public and to
the reputation of t`he profession.    If, on the other hand, his qual-
ifications  of  character  are high but his educational  qualifications
are  low,  he  may  make  honest  mistakes  in  handling  hisL  olient's
business, but these are small matters indeed as compared with the
halidling. iof a client's affairs, by a dishonest attorney.   A practical
knowledge of the law can be acquired as years go, on.    A new and
changed  charact,er  from one  that  is bad is  rarely  ever  acquired.
Temptations  to  profit  by  doing  wrong  are  t.oo  great  to  lead  to
reformatiion in this line.

Inheritance a,nd environment are generally conceded to count
much  in  the  formation  of  charact,er.    They  are  a,mong  the  best
tests we have in regal.d to the young man.

These facts being so, I feel that in the case set forth by your
correspondent  the  inheritance  anid  environments  are  bad.     The
contact  of  the  yout,h  with  continued  violation  of  t,he  law,  espe-
c,iallv  in  his  own  home,  and  among his  own  relatives,,  is  such  a
detrimental  force  a,nd  so inclined to  shape  his view of right and
wrong  as  regards  the  administration  of  +-he  law,  the,t  he  is  un-
worthy of trust or of the  certificate  of relia,bility to be issued by
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the  Supreme  Cour't  as,suring. the  public  that  he  is  fit  to  practice
law and  to  be  trusted  by them.    His moral  concepts  must  neces-

Sfi:i:.¥ct%t]i%#:rr?edi.ati[vtei;:.:¥:]tnh%:]tphe]Esatznbceest.heEexxpc:P]te££::]t::
shown  this  again  and  again  when  men  have  been  admitted  who
have  been known  to  have  all  inclination  to  view human  conduct
from a, low standal~d.    I therefore feel that, with an overcrowded
bar, with an abundance iof candidates who have unquestiolicd char-
actei., every Board should be cautious and not err on the ground of
being  too  lenient  in  passing  upon  such  shortcomings.    I  am  of

:i;Srt°E::::a:¥e#a:i::]tgyhs£€ewinaqftve±r:duea#Son#ah]udseif±:]rqTfT:n¥;:
The standards of our profes,sion demand qualifications higher

than those of the ordinary m\an.   They require affirmative and not

a:gsaati±dvea%:I:|ffiwc£:i°#:sa`%ete°nc±::%C|£rthe[#spt;etc|i:tfafs];atkheastt¥];I:
have been made, a,nd the leniency with whic,h men  have  been  ad-
mitt,ed,  but  this  does  not  .justify  continuarice  of  such  mistakes,
which  should  only  serve  to  make  us  more  Careful.    I  think  the

8taT.;Sj£°t:r];%;Steod::7earT;e5yo:Fdp:=tfir;tr°E±aaT#]]:£qTtta]Presentevery_

t.ounlr|;°#'t#:rT|)I::.isr°vfi:thset:yB£:|it|:I;ntod±Tff]:cre±]:rpfi]it:]£:nte±:.:

S|i]eT¥echv%r£;eh:]fpffq]efs7Particulardyuponthematterofcharacte|.,

J-anuary, 1932.
Respectfully submitted,

News from the B®ards
Mr.  Frank  L.   Speakman,   Secretary  of  the  liewly  created

Board of Bar Examiners of DELAWARE, writes that under the
Cupreme Court Rules the Board of Bat. Examiners is authorized
to  submit  any  applicant  who  has  already  practiced  in  another
state  to  such examination  as it may deem expedient,  but  that  tlic
Boat.d, as a general rule, does not sub.1.ect attorneys admitted else-
where  to  the  same  examination  as.given  to  registered  students.
It  does,   however,   examine  them  with   a  view  of   ascertaining
whether or not they are qualified to engage in the practice of law
in Delaware.

Exa±¥ntehr:9{aDb:iapwuabr]:S*:gi]i]mt5`|eyp±eset:#baesrandti:±]tbt::g°fw`±`tEgftBeg
amination  attorneys who  had  practiced  for  three  years.
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The Real Distincti®m Between Palft.Tine
and Fun.rELine Law SGhoofls

Comment Upon A Recent Decision of the New York Court of  AT)peals

BY  ALFRED  Z.   REED
Of  the  Ca;rvuegde  Founrdwhon  for  the  Advamcemeut  of  Tea,ch,ing*

My  comments  have  been  requested  upon  the  following  opinion  of  the
Court of  Appeals  in  the  Matter  Of the  Petition  of  the  Association  of  the
Bar of the 'City of New York to Amend the Rules of the Court of Appeals
Relative  to  the  Study  of  Law   (Advance  Sheets  257  N.  Y.  211.     Decideid
July  15,1931).

"Per  a"7.¢cLm.    These  petitions,  submitted  by  the  Association  of  the

Bar  of  the  City of  New York  and  the  New  York  County  Lawyers'  Asso-
ciation have in view the amendment of the  rules  for  admi,ssion to the bar
by   distinguishing  between   training   in   full-time   and   in   part-time   law
schools,  the proposal being that in the former the  period  of training shall
continue  to  be  three  y6ars,  consisting  of  96  weeks  of  at  least  ten  hours
each,  and that in  the 1,atter  it be  extended to four  year,s,  consisting of  128
weeks  of  at  least eight  hours  each.

"A full-time law school is defined as one where the hours of attendance

are  so  arranged  that  at  least  two-thirds  of  the  weekly  classr'oom  time  is
scheduled after nine A.  M.  and before four  P.  M.,  and the piart-time  school
is  defined  as any other.

"Roughly  speaking,  the  distinction  corre,sponds  to  that  between  the

day law schools on the  one  hand and the  evening law  schools` on the  other.
``The  proposed  change,  even  if  ultimately  accepted  in  principle,  must

be  at  leiast  postponed  until  a  more  satisfactory  definition  can  be  worked
out  whereby  to  disting.uish  between  full-time  and  part-time  courses.

"A  definition  based  upon  a  discrimination  between  evening  courses

and  day courses is unjust to  evening students,  for the  evidence  is convinc-
ing  that  many  day  students  are  employed  in  gainful  ocicupations  during
the night time and during free hours of the day, and that evening students
do not fall behind others in their standing at the schools or in their ratings
by the  examiners for  admission  to  the  bar.

"A  rule  extending the course to four years for  students in  all  schools,

day  or  evening,  who  are  engaged  for  more  than  a  prescribeid  number  of

*Mr..   Reed   has   made   some    distinguished   contributions   to   the    field    of   legal
educiation.     He  is  well  known  as  the  author  of  the  Annuial  Review  of  Legal  Education
published   by   the   Foundation   and   of  the   comprehensive  volumes   "Training   for   the
Public  Profesision  of  the  Law"   (1921)   and  "Present  I)lay  Law  Sichools  in  the  United
States  and  Canada"   (1928).
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hours  a  week  in  other  occupations,  would  have  the  merit  of  equality,  but
would operate harshly on many young men  unable to maintain  themselves
in  law  schools  without  gainful  employment,  and  would  not,  so  far  as  the
court  is  advised,  be  satisfactory  either  to  the  petitioners  or  to  the  law
schools  of  the  State.

"The court feels constrained at this time to deny the  applications,  but

the  intei.esting  data  submitted  will  be  the  subject  of  reflection,  and  with
the  co-operation  of  the  bar  and  of  the  faculties  of  the  law  schools  may
lead to  action  in the future.

"Application  denied."

The case arose as follows :    During the last forty years there has been
a   great   increase  in  the   number   and   size   of   so-called   "part-time"   law
schools;  schools,  namely,  that  hold their  classroom  sessions  at  such  hours,
whether in the evening or in the late afternoon,  as specially serve the con-
venience  of  most  self-supporting  students.     To  most  of  those  who  have
no  personal  connection,  present  or  past,  with  such  schools,  two  proposi-
tions  have  seemed  obvious:     first,  that  legal  education  in  an  institution
primal.ily  intended  for  students  who  can  devote  only  part  of  their  time
to their  law studies must necessarily  differ  greatly from  a  system  of  edu-
cation  devised for  students  who  are  in  a  position to  give  all  of  their  time
to  their  studies;  and,  second,  that  this  distinction  is  of  sufficient  import-
ance  to  be  recognized  in  the  rules for  admission  to  the  bar.

As  to  .1.ust  how  this  distinction  should  be  recognized,  there  has  been
no general agreement.    To some it has seemed  advi,sable to  discourage the
activities of  evening and  other  "part-time"  law  schools,  whether  directly,
by  refusing  to  recognize  their  product,  or  indirectly,  by  increasing  their
entrance requirements,  or the length of their  course,  to  a level  that would
greatly  diminish the  number of their  students  and thus  might  lead  to  the
closing  of  their  doors.     Others,  including  the  present  writer,  hold  that,
for   social   and   political   reasons,   professional   law   schools   serving   this
general  purpose   are  highly   desirable.     These   students   of  the  problem
would,  accordingly,  prefer  to  see  the  methods  and  curriculum  of existing
part-time schools perfected along lines appropriate to their student bodies,
even  though  this  might  necessitate  changes  in  our  conventional  system
of  bar  examinations,  or  in  the  traditional  organization  of  our  bar.    The
cioncrete  solution recommended  in  1921  by the  Ameriican  Bar  Association,
and,  ten  years  later,  by  the  Bar  Association  of  the  City  of  New  York,
represents  in  a  sense  a  compromise  between  these  two  points  of  view.
Under  this  plan,  "part-time"  law  schools  are  to  maintain  the  same  en-
trance  requirements  as   "full-time"   schools,   and   are  to   resemble  them,
indeed,  as  closely  as  possible  in  all  respects  save  one:     The  law  course
prescribed  for  graduation  must  cover  a  longer  period  of  time  measured
in  weeks  or  in  academic  years`

124



In   denying,   or   postponing.,   the   application   of   the   Association,   the
Court  of  Appeals  has  not  expressed  any  opinion  as  to  the  adequacy  or
relative  merit  of  the  particular  plan  therein  proposed.     Instead,  it  has,
in  effect,  asked  two  questions  which  go  to  the  root  of  any  attempt  to  dis-
tinguish  between   "full-time"  and   "part-time"  law   schools.     These  ques-
tions  are:

First,  the  time  of  day  at  which  a  school  schedules  its  class-
I.oom  exercises  is  concededly  no  safe  guide  as  to  the  amount  of
time  that  any  particulai.  student  is  in  a  position  to  devote  to  his
studies.    What significance,  then, can  be attached to this imputed
distinction  between  law  schools?

Seconid,  is  there  not  evidence  that  students  who  attend  eve-
ning  sessions  do  as  well  as  other  students  in  examinations  con-
ducted either  by law school  authorities  or  by the  bar  examiners?
These  two  questions  will  be  discussed  separately.

I.      SIGNIFICANCE  0F  DISTINCTION  BASED  UPON  TIME  OF  DAY  AT

WHICH   LAW   SCHOOLS   SCHEDULE   THEIR   SESSIONS

The  Court  finds,  quite  correctly,  that  "rna.ny  day  students  are  em-
ployed in gainful occupations during the night time and  during free hours
of  the   day."     It  might  have  added  that   evening  law  schools,   likewise,
frequently  contain students  who are  not  employed  in  gainful  occupations,
though in New York City this circumstance is obscured by the tendency of
large  part-time law  schools  to  divide their  student  body into  separate  see-
tions,  holding  classroom  exercises  at  different  hours  of  the  day;  students
who  are  not  self-supporting  usually  prefer  to  attend  the  division   that
recites  during  the  regular  working  hours  of  the  day.     The  time  of.  day
at  which  classroom  sessions  are  held  is,  accoridingly,  by  no  means  a  re-
liable  indication  of  the  economic  status  of  any  particular  student.

It  provides,  however,  an  entirely  reliable  indication  of  the  dominant
type  of  student  attendance;  and  this  dominant  type  of  student  has,  and
ought  to  have,  a  controlling  influence  upon  the  standards  and  methods  of
instruction  maintained  by  the  school.

A  "full-time"  school  is  one  that  schedules  its  sessions  at  hours  that
conflict  with  those  that  obtain  in  the  great  majority  of  remunerative  oc-
cupations.     By  maintaining  this  schedule  it  advertises  that  its  primary
concern  is  with  that  type of  student  who  is  in  a  position  to  devote  his  en-
tire energies to the work of the school.    Any such school  is  apt to contain,
in  addition,  a  few  students  who  depend  for  their  livelihood  entirely  upon
their  own  exertions,  in  work  conducted  at  night  or  at  odd  hours  of  the
day.    It  contains  a  much  larger  number  who  support  themselves  in  part.
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All  such students enter the  school, however, at their  own  risk,  as  it were.
There  is  no  justification  for  changing  the  standards  and  methods  of  the
school,   simply  to  accommodate  these   ambitious  young  men;   nor,   in  a
genuine  "full-time school"  (as distinguished from the  "full-time divi,sion"
referred  to  in  the  preceding  paragraph)   is  there  any  reason  to  believe
that  the  presence  of  this  element  actually  affects  the  activities  of  the
school.

A  "part-time"  law school,  on the other hand,  exists  primarily for  the
benefit of self-supporting students who cannot secure  a  legal  education  in
a  good  "full-time"  school.    Its  schedule  of  classroom  hours  is  designed  to
accommodate  this  particular  type  of  student.    It  would  be  untrue  to  its
primary  purpose  if,  having  induced  students  to  attend  in  large  numbers,
it should then  enforce  standards  or  employ  methods  that  are  appropriate
only  to  full-time   students.     A   school   of   this   sort  is   bound  to   develop
standards  and  methods  that are  appropriate  to  its  own  dominant  type  of
student  attendance.     Whether  this  special   development,   or   adjustment,
has been  carried as far as  it ought to be,  may be  doubted,  but this  much,
at least,  is  already true:  year for year,  and week for  week,  a  "part-time"
law school  necessarily demands less of its  students than  does  a  good  "full-
time"  school;  and,  in  this  smaller  total  demand,  relatively  greater  em-
phasis  must  be  placed  upon  classroom  activities,  and  relatively  smaller
reliance  upon  outside  preparation  by the  student.

Because  of  this  fundamental  difference  in  standards  and  methods,  it
makes  little  difference  whether,  in  particular  instances,  a  student  at  one
of  these  "part-time"  law schools  is  in  a  position  to  devote  all  of  his  time
to his studies.    Students of this  description are somewhat under  suspicion
of  having  drifted  into  this  school  simply  because  they  cannot  meet  the
higher  entrance  requirements  of  a  good  "full-time"  law  school.    For  the
moment,  however,  let  us  waive  this  consideration,  and  assume  that  the
student is good material.    The fact  remains  that he  is not exposed to  the
competition of  a large number  of other  able  students,  who  possess  a  sim-
ilar command of their own time, and determine the character of the s,chool.
He  is  not  in  contact with  a  faculty  whose  primary  business  it  is  to  look
out for  such  as  he.    He may  get a little  more  out of his  law  course  than
do his fellow-students, but he will certainly not receive the legal education
that  is  obtainable  in  a  good  "full-time"  institution.

11.      SIGNIFICANCE   OF
PRODUCTS   OF

Reference  has  been
law  schools  have  divided
recite  at  different hours,

RELATIVE   EXAMINATION   RECORDS   SECURED   BY

DIFFERENT   TYPES   OF   LAW   SCHOOLS

made  to  the  fact  that  several  New  York  City
their  student body  into  separate  sections,  which
of  the  day.    In  at  least  one  instance,  known  to
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the  Writer,  where  the  faculty,  the  examinations,  the  curriculum,  and  the
length  of  the  course  were  identical  for  all  sections,   there  is  conclusive
evidence  that  students  in  the  evening  division  tended  to  do  better  work
than  did  students  in  the  morning  division.     This  discovery  could  doubt-
less  be  duplicated  in  other  institutions.

Obviously a comparison  of this  sort throws  no  light  upon  the  relative
standards  of  "part-time"  and  of  genuine   "full-time"  s,chools.     It  shows
merely  that,  in  the  particular  institution  whose  two  divisions  are  com-
pared,  students  in  the  morning  division  do  not  respond  to  the  instruction
provided  by the  faculty as  well  as  do  the  evening students.    The  explana-
tion  would  appear  to  be  that  suggested  in  the  preceding  section;  namely,
that  the  morning  division  is  largely  attended  by  students  who  cannot,  or
will  not,  meet  the  higher  entrance  requirements  of  a  neighboring  "full-
time"  school.    Such  students  are  poorer  material  than  the  self-supporting
evening students,  who  could  not attend  a  "full-time"  school  if they  would.
This  deficiency in  native capacity  or chara,ctei.  seemingly  more than  coun-
terbalances  the  advantage  of  having  more  time  available  to  devote  to  a
"part-time"  curriculum.

For  the  purpose  of  comparing  the  products  of  evening  law  schools
and of genuine "full-time" law schools, the only available common measure
is that provided by the state bar examinations.    I should hesitate to believe
that its  figures,  fairly interpreted,  indicate  that  evening students  are  any-
where  nearly  as  successful,  in  these  examinations,  as  are  the  gI.aduates
of  "full-time"  law  schools.     Should  such  prove  to  be  the  case,   either  of
two possible explanations may be adduced.

(1)     It  may  be  that  the  "full-time"  schools  do  not  rise  to
their  opportunities.     They  do   not  reap   the  full   benefit  of  the
tremendous advantage they enjoy in commanding the  entire time
of  their  typical  students.

(2)     Or, again,  it may be that the measure itself is at fault.
Perhaps the bar examiners have not solveid the problem-perhaps
no  board  of  bar  examiners  could  solve  the  problem-of  devising
an  adequate  uniform  test to  measure  the  relative  attainments  of
applicants  trained  by  dissimilar  methods.

It  would  be  the  height  of  unscientific  dogmatism  to  refuse  to  take
either  hypothesis  under  consideration,   as  a  possible  explanation   of  the
alleged  fact.     Either  explanation   is   more   plausible  than   the   suggested
inference  that  no  important  distinction  exists  between  a  school  primarily
intended  for  students  who  devote  all  of  their  time  to  the  study  of  law,
and  a  school  primarily  intended  for  s,elf-supporting students.
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Prepalfati®n folf Bar Examinations
BY  PROFESSOR  LYMAN  P.  WILSON

Of  the  Cornckl  Lcbw  School,*

I think that I should be very definite in  saying that any  remarks that
I  may  make  this  afternoon  are  made  upon  my  own  responsibility  alone.
I  do not  speak  for  any  group.    I  have  nothing to  sell  and  I  have  not  been
able  to  get  so  very  excited  over  the fa,ct that  graduates  of  law  schools  do
on  occasion  fail  in  the  bar  examinations.     There  is  an  appal.ent  incon-
sistency  in  talking  about  ways  and  means  by  which  the  weaker  brethren
may  be  boostied  over  the  higher  barriers  that  are  being  raised   by  bar
examiners  at  a  time  when  there   is  universal  outcry  against  the  over-
crowding  of  the  profession.    But  passing  this  by,  the  failures  at  the  bar.
do not appear to be  ultimately so very serious, for such figures  as  we have
seem  to  indicate  that  persistent  applicants  ultimately  pass  and   are  ad-
mitted.    It may be at the third, fourth  or  fifth  attempt,  but  most  of them
do  slip  through.    It  sounds  rather  severie  and  forbidding to  say  that  fifty
per cent have failed a given bar examination,  but if most of those who  are
initially  rejecteid  satisfy  the  examiners  after  a  few  more  attiempts  our
stern  and  harsh  rejection  fades  into  a mere  hope  deferred,  and  leaves  but
few  aspirations  permanently  blighted.     The  trouble  is,  then,  not  nearly
so  serious  as  a  first  glancie would  indicate.

I  must  admit  that  from  the  outset  I  have  been  somewhat  puzzled
to  know  why  the  topic,  "Preparation  for  Bar  Examinations,"  should  ap-
pear   on   this   program.     In   its  wording  there   are   certain   impliications
which  I  believe  the  members   of  this  association  should   be   and  will   be
quick to  disavow.

Out.  member  schools  are  not  at  war  with  boards  of  bar  examiners.
We   are   not   engaged   in   a   contest   of   wits.     We   are   not   engaged   in
bootlegging  embryo  lawyers  across  the  borders  defended  by  the  bar  ex-
aminers.    I  can  not  believe  that  in  this  association  there  will  be  a  single
dissent from the proposition that it  is our sincere  desire  to  work  with  and
not against these  boards.    I  am  certain,  also,  that the  papers  which  were
read  before  the  National  Conference  of  Bar  Examiner.s,  last  September,
at Atlantic  City will  reveal  an  equal  desir,e for co-operation  upon  the  part
of  these  examiners.     (These  papers  are  reprinted  in  The  American  Law
School  Review  for  Decemb,er,   1931.)      The  law  schools  and  the  law  ex-
aminers  have  a  common  go\al.    It  is  the  high  purpose  of  each  to  see  that

*An   informal   address   given   at   the   meeting   of   tlie   Association   of   American
Law  Schools,   in  Chicago,   December   28,   1931.
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those who 1.each the bar are qualified for admission to the legal profession.
The   ever   increasing   numbers   of   those   who   seek   such   admission   have
created  an  opportunity for  weeding  out  the  less  fit,  which  should  be  wel-
coined  by  law  schools  and  bar  examiners  alike.    There  may  be  too  many
lawyers  today,  but  icertainly  there  are  not  t,oo  many  good  lawyers.

Agreeing,  then,  that  it  is  our  purpose  to  work  with  and  not  against
these  boards,  we  still  faice  the  realization  that  there  will  be  differences
of  opinion  as  to  just  how  w,e  may  best  join  in  the  common  enterprise.
For  example,  I  find  myself  in  rather  prompt  disagreement  with  a  state-
ment  made  by  the  president,  of  our  own  association  in  his  address  at  At-
1antic  City  before  the  iconference  of  bar  examiners.     I  fully  agree  with
the  statement  that   "A   gener,al   review   followed   by  examination   would
seem  to  be  the logical  way of  completing  the  formal  part  of  training for
the law."    But I do not quite agree with the next  statement which  reads :
"This  a  well  conducted  bar  examination  provides.    It  gives  the  candidate

for   admission   to   the   bar   the   thing   which   the   candidate   for   the   de-
gree   of   doctor   of   philosophy   gets   in   his   `generals,'   with   the   added
advantage   that   his   general   examination   is   given   by   an   independent
examining board."    Possibly so,  but I do not know of any bar examination
that  does  it.    Not  even`those  in  my  own  state  do  it,  and  I  say this  in  the
firm belief that  in their accomplishments  the  Bar  Examiners  of the  State
of  New  York  at  present  lead  the  nation.     It  is  physically  impossible  to
make  a  bar  examination,  given  to  hundreds  at  each  sitting,  in  any  sense
compai.able   to   the   general   examination   for   the   degree   of   Ph.   D.     If
such  an  examination  is  at  present  to  be  given  it  must  be  given  by  our
law  schools.    We  can  not  smile  and  pass  the  buck  to already  over-worked
bar  examiners.    At  Cornell  we  are  trying  out  just  such  a  comprehensivie
examination,   for  its  own   value  and  not   as   a   preparation  foi^   any  bar
examination.    In  this  experiment  we  are  favored  by  our  relatively  small
enrollment.     The  thing  which  is  feasible  for  us  is  wholly  impossible  for
our  excellent  Board  of Bar  Examiners.

But  to  return  to  our  topic.    The  fact  that  this  subject  is  submitted
for  discussion  indicates  that  for  some  of  you  the  bar  examinations  have
been  perhaps  a  trying  proposition.    Therefore  I  may  at  once  divide  you
into  two  classes,  and  say  that  either  an  uncomfortably  large  number  of
your  students  have  failed  the  examinations  or  they  have   not.     If  not,
your  interest  in  this  discussion  is  purely  academic.     If  so,  then  one  of
two  conclusions  seems  open.    Either  there  is  something  wrong  with  your
school  or  there  is  something  wrong  with  your  bar  examination,  or  per-
haps  with  both.    If  you  think  the  trouble  lies  with  the  examination,  then
it  should  be  your  especial  business  to  further  the  fine  work  of  the  1931
Confer.ence  of  Bar  Examiners  already  mentioned.     If  you  are  satisfied
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with  the  type  and  efficiency  of  your  bar  examination,  then  you  will  have
to  examine  your  own  curriculum.

But suppose  that  you  do turn to your  curriculum?    Should  you  insert
in  it  a  special  course  of  review  aimed  at  passing  the  bar  examinations?
I  must  admit  that  I  have  placed  a  constantly  decreasing  estimate  upon
the  value  of  bar  review courses.    I  have  no  quarrel  with  those  who  offer
such  courses,  and  no  condemnation  for  those  who  take  them.     I  confess
that  I  spent  some  money  and  twenty-one  evenings  upon  such  a  course.
At the time I thought it was worth it.    Now I am convinced that I should
have  done  equally  well  had  I  remained  quietly  in  my  room  making  my
own  review.    If  there  was  any  gain  it  was  a  purely  psychological  one.

My  own  experience  seems  now  to  be  duplicated  by  that  of  my  stu-
dents.    Year  by  year  som`e  of  the  better  men  have  doubted  whether  such
a  coui`se  had  proved  really  profitable.     Last  year  one  of  them  put  his
feelings into these words :    "I've been stung, but I'm glad of it.    I have not
been told anything of importance that I did not have in my notes."    With-
out  being  able  to  give  you  an  actual  count,  it  is  my  personal  belief  that,
among the men who seemed to  me to  be properly qualified,  the  percentage
of  success  of  those  who  did  not  take  a  review  course  was  quite  as  high
as  that  of  those  who  did.     It  is  my  conclusion,  thei.efore,  that  for  the
better  men  such  a  course  is  unnecessary,  since  experience  seems  to  indi-
cate  that  any  man,  who  has  had  reasonably  good  training  and  who  pos-
sessed  average  ability,  who  will  review  his  local  law,  particularly  that  of
procedure,  should  be  able  to  pass  any  fair  bar  examination.     If  he  can
not,  the  presumption  should  be  against him.

But even though we  minimize the  value  of bar I.eview courses  as  now
given,  we have not thereby  defined the  duty  of the law  school  to  its  grad-
uates.     Obviously,   no  school  can  or  should   guarantee  to   every   untried
applicant  that  he  ultimately  will  be  admitted  to  the  bar,  or  that  he  will
make  a  successful  lawyer.    What  the  schools  may  do  is  to  withhold  their
degrees  from  those  whom  they   do  not   consider  truly  qualified  for  the
practice  of  law.    This  should  be  their  first  contribution  to  the  solution  of
the  problem  of  an  over-crowded  profession.    There  are  already  too  many
highly  qualified  blacksmiths  in  the  legal  profession.    I  suspect  that  most
of  us  have  seen  law  degrees  granted  to  men  who  should  have  I.eceived
them  not  cum  laude,  but  "mirabile  dictu."     The  law  s,chools  should  n
by  any  forcing  process  attempt  to  secure  the  admission  to  the  bar
this  "blacksmith  fringe."    To  do  so  would  be  to  negative  that  process
selection  by  which  alone  there  is  hope  that  the  quality  of  the  legal  pi-o-
fession  may  be  raised.     It  seems  to  me,  therefore,  that  this  association
must withhold  its  approval  from  any  proposal  to  furnish  that  temporary
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qualification  which  for  the  moment  may  enable  a  student  to  hurdle  the
troublesome  barrier  of  the  bai.  examinations.

High  success  by  our  graduates  adds  to  our  prestige.     Poor  succeiss
not  only  detracts  from  prestige  but  forces  us  to  face  certain  unpleasant
questions.    But suppiose  that  by the  introduction  o±.  special  review  courseLq
we  were  able  to   avoid  those  questions,   preserve  our  prestige   and   save
our  faces  for  the  moment.    Would  it  be  worth  it?    We  are  all  painfully
aware  that  too  many  students  are  more  concerned  about  "getting  by"
than   they   are   about  the   acquisition   of   sound   information.     Of   these
some one  has said :    "They study to pass and not to  know,  and  verily  they
have  their  reward  for  they  do  pass,   and  they  do7?'t  know."     To   put  a
premium  on  this  sort  of  thing.  is  to  defeat  the  very  thing  for  which  the
law  schools  in  this  association  are  striving  hardest.

But,  you  may  say,  the  students  are  going  to  drop  their  course  work
and  begin  to  cram  for  bar  examination,  anyhow,  and  we  can  keep  them
on  the  .|.ob  a  little  longer  if  we  say  to  them  that  in  due  time  they  will  be
offered  a  proper  review  course  in  training  for  the  bar  examination.     My
answer  to  this  is  that  the  existence  of  such  a  problem  is  proof  that  the
bat. examinations are wrongly placed.    In the beginning,  the examinations
may  have  been  placed  in  June conveniently near to  graduation,  as a  guar-
antee  that  too  much  informatio.n  should  not  be  lost  by  too  early  evapora-
tion.    It would seem better to avoid this annual spring cram by getting the
bar  examiners  to  set  a  different  date,   than  to  palliate  the  situation  by
special  courses.

You  may  urge  the  giving  of  special  review  courses  upon  the  ground
that  in  the  past  the  examiners  have  not  always  recognized  or  emphasized
those things  which  we  in  the law  schools  have thought to  be  best  designed
to  fit  a  man  for  the  practice  of  law.     Grant  it.     Then  what?    Shall  we
yield  to  the  expediency  of  the  moment,  surrender  our  hope  of  improving.
the type  of bar  examination  at  the  very  moment  when  we  seem  to  be  on
the eve of a better  co-ordination of effort  between  the  law  schools  and  the
examining  boards?     The  conference  at  Atlantic  City  may  prove  vastly
important  to  the  cause  of  better  legal   education  and  higher   standai.ds
of  the  bar,  but  we  in  the  schools  must  stand  ready  to  do  our  part  and  to
encourage  every  reasonable  advance.

In  conclusion,  let  me  say  that  to  me  the  bar  examination  seems  only
an  incident  in  the  training  for  professional  service.     It  is  an  important
incident,  it  is  true,  but  it  remains  only  an  inciideint,  which  must  not  be
magnified   into   prime   importance   in   its   present   form.     Students   must
pass such examinations and the law schools are not doing their duty if they
award  degrees  to  persons  not  believed  to  be  qualified  to  pass  a  proper
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bar  examination.    On  the  other  hand,  the  school  which  has  done  no  more
tlian  prepare  for  such  a  test  has  most  emphatically  failed  in  its  duty.
We  must  not  lose  the   substance   in   reaching  for   the   shadow.     Sound
training  in  fundamental  legal  theory  is  still  the  best  training  for  bar
examinations,  and  sound  training  in  fundamental  legal  theory  is  the  job
of the law  schools.    Law  schools  have  a  higher  aim  than  mere  bar  exam-
inations;  that  aim  is  sound  preparation  for  the  years  of  service  which
continue long after the quirks of the bar examination are forgotten.    I  do
not know a better statement with which to close this paper than the words
of  Dean  Goodrich  spoken  at  Atlantic  ,City  last  fall:     "J/  tfoe  Zoo  stwc!e7a€
has  been property ira;ined, he need not  f ear a, bar eceajminatbon.   If  he h,cbs
yrot been, it is high tine that 8uofu a i act be revealed."

An®thelf Answer to this Pffobflem of this
B®®tfleggelf's  Son*

T0  THE  BAR  EXAMINER:

The  answer  to  the  specific  question  put  in  the  character  problem  you
have  published,  that  is,  "under  these  facts,  and  having  no  further  infor-
mation,  should  his  character  qualifications  be  deemed  sufficient  to  admit
him  to  pra,ctice?"  turns,  it  seem,s  to  me,  upon  the  point  as  to  where  the
burden  of  proof  is.     The  facts   recited  are  obviously   insufficient  for   a
decision  on  the  merits.    It  is  consistent  with  them  that  the  applicant  is
of the proper character, for it may well be that he is actually at odds with
his   environment  and   its   character.     It   isi  possible   that   hi.s   failure   to
remonstrate  ha,s  been  prompted  by  the  very  desirable  characteristic  oil
submission  to  parental  authority.     If,  however,  we  plac,e  the  burden  of
proof  on  the  applicant   (which  I  have  no  doubt  we  should)   rather  obvi-
ously  his  case  fails,  for  he  has  not  made  out  a  prima  fa,cie  case;  or  at
least the  burden  i,s  now  on him,  in  view  of  the  facts  disclosed,  to  produce
further  evidence.    Whether  or  not  he  c'ould  finally  convince  the  character
committee   would   depend   upon   the   man's   actual   character,   which   is   a
subjective matter the proof of which is  difficult.    The decision would have
to  rest   upon  the  reasonable  inferences  from  all   of  the   evidence.     The
evidence  recited  is  far  from  conclusive.

PROFESSOR  BERNARD  C.  GAVIT,

Univer,sity   of   Indiana   School   of
Law  and  Member  of  the  Indiana
State  Board  of  Law  Examiners.

*For  statement  of  problem   see  January  issue.
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A National B®alfd of Law Examiners
BY   WILL   SHAFROTH

Secretoru  of  Th,e  Nat¢oiwl  Conf erence  of  Bar  Eceouwimer8

The  question  of  a  national  board  of  bar  examiners  has,  been  men-
tioned at various times lbut has never as yet received careful consideration.
The  bar  examiners  themselves,  as  a  group,  would  be  the  last  to  claim
that  their  examinations  are  all  that  they  should  be,  and  yet  practically
the  only  suggestions  whiich  have  been  made  for  improvement  have  con-
cerned  the  technical  methods  of  preparing  examinations,   grading,   and
other things which might be of help to the individual examiner.

If  we  scrutinize  the  question  closely,  however,  we  are  driven  to  the
conclusion that the principal reason our present examinations are in many
instances  unsatisfactory  is  beicause  the  bar  examiners  do  not  have  suf-
ficient  time  to  devote  to  the  prieparation  and  marking  of  questions.    The
preparing  of  questions  and  answers  well  in  advance  of  the  examination,
the  thorough  dis,cussion  of  each  question  by  the  entire  board,  and  the
caref ul  grading  of  answers  all  are  important,  but  the  fact  remains,  that
until the examiners  are adequately compensated for their  labor, they can-
not give and cannot be expected to give more time than they are  devoting
at  present.     In  only  four  or  five  states  do  the  examiners  now  receive
anything like  reasonable  compensation  for  the  time  they  spend.    We  are
thus  in  a  blind  alley  for  there  is  very  little  possi\bility,  in  most  states,
that this  compensation  can  be  increased.

The fact that  many  examinations  whic'h  are  now  given  are faulty  is
no  discredit to the bat.  examiners.    They  are men of  high  caliber  who,  in
almost  every  case,  are  making  a  sacrifice  by  devoting  such  time  as  they
do to the bat. examinations.   However, the fact that the art of examination
is a science is becoming more and more widely recognized.    The American
Council  of  Education  has  recently  received  a  grant  of  five  hundred  thou-
sand dollars from the Rockefeller Foundation I or the preparation of scien-
tifically  prepared  and  thor`ough  examinations  or  achievement  tests  to  be
given  in  colleges  all  over  this  country,  designed  to  test  scientifically  the
asisimilated knowledge of college students, the obvious imf erence being that
the  present  examinations  do  not  do  this.

In  order  to  give  the  most  thorough  examinations  in  law  which  will
test  both  knowledge  of  legal  principles  and  reasoning  ability,  wie  must
enlist the services  of the most competent men available to  a  degree which
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has  not  been  done  in  the  past.     To  the  question  "Who  are  the  experts
in  legal  education?"  there  can  be  only  one  ans)wer  and  that  is  "The  law
school  men."    They  are  devoting  their  lives  to  the  priofession  of  teaching
law  and  it  is  eintirely  logical  that  they  should  know  more  of  the  su'bjects
they  teach  than  the  practicing  lawyer.    It  is  only  reasonable  to  suppose
that a  better  examination  can  be  given  in  the  subject  of  Torts  by  a  man
who  has  taught  Torts  for  five  years  than  by  the  average  bar  examiner
who,  though  he has a  sound  knowledge ,of the  basic  principles  in this  field
of law, comes in contact with it only in perhaps three or four ,cases a year
dealing  with  a  specialized  angle  of  the  subject.    Can  anyone  dou`bt  that
Wigmore  can  prepare  a  better  examination  on  Evidence  or  Williston  a
better  examination  on  Contracts than  could  the  average  b,ar  examiner?

If,  then,  law  teachers  are  experts,  why  not  improve  the  quality  of
bar  examinations  by  putting, them  on  the  examining  boards?    As  a  gen-
eral  rule  this  do.es  not  seem  feasible,  for  the  reason  that  a,  teacher  has  a
direct interest in the  students  from  his  school,  and  this  would  take  away,
at  least  in  the  minds  of  the  members  of the  bar,  that  attitude  of  impar-
tiality  which  is  so  neicessary  for  a  board  of  examiners.     Moreover,  the
pupils  of  any  particular  teacher  would  have  a  decided  advantage  in  the
bar examination in that subject over the  students from  other  law  schools.
A teacher is  likely to ask questions on  points which have  been  emphasized
in  his  class,  and  this  would   inevitably  result  in  charges   of   undue   ad-
vantage and of favoritism to the students  from  his school.    Furthermore,
the  mere  fact  that  he  was  a  teacher  would  not  necessarily  qualify  him
to be a bar examiner.    A third obstacle is the fact that the bar examiners,
as  a  rule,  are  appointed  by  the  court  of  last  resort,  and  the  task  of  in-
fluencing  the  courts  to  appoint  law  teachers  cannot  be  undertaken  with
any great hope of success.    If the help ,of  law teachers  is to  be  enlisted  on
any  considerable  scale  in  preparing  bar  examinations,  it  must  then  be
through  a  national  board  or  through  regional  boards.

It  will  probably  be  conceded  without  a  great  deal  of  argument  that
there  is  a  need  for improvement  in  most  state  bar  examinations.    At  the
meeting  of  the   Association   of  American   Law   Schools   in   Chicago   last
December,  a  statement was  made  by  one  Of the law school  men  dis\cussing
preparation  for  the  bar  examinations,  that  the  result  of  a  questionnaire
which  he  had  sent  out  to  law  school  deans  showed  the  opinion  of  two-
thirds of them  to .be  that their  state  bar  examinations  were  not  adequate
and  fair  tests  of  the  legal  knowledge  and  reasoning  power  of  the  candi-
dates.    It  is  safe  to  say  that this  view  is  held  by  most  of  the  law  school
fraternity and  that it  is not the  result  of  prejudice  or  a  desire to  belittle
the  bar  examiners  whom  they  recognize  in  general  as  being  lawyers  of
high  ability.     While  we,  as  a  group,  would  be  unwilling  to  accept  this
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view,  still we must  admit  it  deserves the  most  careful  consideration  since
it is the opinion of men who are experts in the field of teaching law.

If  it  is  conceded  that  bar  examinations  are  not  now  being  prepared
by experts and that  experts are available for  this task,  obviously then it
is worth while to consider any plan which involves the use of these experts
and which would result in the  improvement of  bar  examinations.

When  it  was  decided  to  make  a  re-statement  of  the  law  and  the
highest authorities  in  the  various  fields  were  sought  out,  it  was  the  law
school men who were put in charge of reLstating the various subjects, with
the  aid  and  assistance,  of  cour`se,   of  both  practitioners  and  judges  of
standing.    A  national  board  of  bar  examiners  should  attempt  to  follow
this  scheme and to  combine  on the  board teachers  of  law,  men  who have
had  experience  as  bar  examiner,s,  and  a  few  judges  and  practitioners  of
wide reputation.    It is im.portant that  any national board  should not sup`
plant the present state board organizations,  as they constitute  one of  the
most constructive forces which we now have for raising the requirements
for  admission  to the bar  and for  insisting  on  proper  moral  qualifications
of  applicants.    Moreover,  as  is  pointed  out  below,  even  under  a  national
board plan, it would still be necessary for the local boards to give examina-
tions  on procedure  and ltocal.and  statutory  law.    There  are  already  some
models  from  whose  experience  it  is  possible  to  draw  in  forming  such  a
bar examining board.

The National  Board Of Medical  Examiners has  become  a very  strong
influence  in  medical  education.    It  was  organized  in  1915,  and,  while  it
still only  examines  a  comparatively  small  number  of  the  candidates  for  a
doctor's  license,  its  certificate  is  now  recognized  in  forty-one  states  as
entitling its holder to  admission to practice in  those  states.   The Board  is
made  up of twenty-seven  members,  twelve  of  whom  are  elected  at  large
with  special  consideration  for  their  geographical  distribution  and  their
position in medical education.    Of the remaining fifteen, six represent the
Federal  Medical  Services ;  five  represent the  Federation  of  State  Boards
o£  Medical  Examiners;  two,  the  Association  of  American  Medical  Col-
leges;  and  two,  the  icouncil  on  Medical  Education  and  Hospitals  of  the
American  Medical  Association.    Approximately  half  of the present  mem-
bership  teach  in  medical  schools.

The examinations are divided into three parts, the first two  of which
are written and the third  of which  is  practical  and dlinical.    Part  I  may
be taken by the candidates as soon as they have finishe`d the first two years
in a class A medical school ;  Part 11,  after they have fini,shed four years in
such a school ; and Part Ill, after the applicant has  served an internship.
Parts  I  and  11  are  held  three  times  a  year  in  between  thirty  and  forty
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class  A medical  colleges throughout the  country,  while  Part  Ill  is  given
in  nineteen  centers  throughout  the  United  States  under  the  supervision
9f subsidiary boards organized for this purpose,  whose chairmen  in most
instances  are  members  of the  National  Board.

The  Board  is  divided  into  ten  departments,  each  of  which  prepares
and  submits  questions  on  one  of ten  principal  subjects.    These  questions
are then  reviewed by the  examination  committee  of five members includ-
ing  both  clinical  and  laboratory  men.    The  questions  are  largely  of  the
essay type.

In  order  to  keep  the  examinations  as  representative  as  possi'ble,  the
heads  of  the  various  departments frequently  ask  the  heads  of  the  corre-
sponding  departments  in  the  medieal  schools  to  submit  questions  which
they consider suitable for use in future examinations.    The comments and
criticisms of the heads  of  departments  in medical  schools  are invited  and
given  careful consideration.

The  grading  of  the  papers  in  each  ,subject  is  under  the  direction  of
the  head  of  that  department.    As  soon  as  the  answered  papers  are  re-
turned to the office of the National Board, they are forwarded to the head
of each department, and he either grades the papers himself or  supervis`es
the  grading by  an  assistant.    In  all  cases  the  department  head  gives  his
personal  attention  to  all  papers  marked  bellow the  passing  grade  and  the
papers gr.aded just above the passing lin,e.

The  members  of  the  Board  do  not  receive  salaries,  but  do  receive  a
ten  dollar per  diem fee while attending meetings  of the  Board or its com-
mittees and are paid fifty cents per paper for grading the answer papers.
During  1931  some  419  candidates  passed  the  final  examination  and  re-
ceived  the  certificates  of  the  National  Board.     Since  applicants  are  re-
quired  to  have  graduated  from  a  class A  medical  college  and  have  had a
yeal.  of  internship,  the  number  of  failures  is  much  smaller  than  is  the
case  in  law  examinations.     From  85  pier  cent  to  95  per  cent  of  those
taking  Part  I  pass,  appl.oximately  90  per  cent  of  those  taking  Part  11,
and  95  per  cent  of  those  taking  Part  Ill.    The  failures  in  state  board
examinations  have  averaged  considerably  less  than  10  per  cent  for  the
last  five  years.    In  the  beginning the  National  Board  was  financed  by  an
appropriation  from  the  Carnegie  Foundation,  but  as  the  number  of  ap-
plicants grew,  income from fees increased until now it is very nearly sel£-
supporting'.

The  success  of  the  National  Board  of  Medical  Examiners  is  all  the
more  striking  because  there   has  been   no   great  need   of  an  additional
searching   check-up   of   candidates   for   a   physician's   li.cense.     A   great
majority  of  states  require  such  candidates  to  graduate  from  a  class  A
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medical  school   requiring  two  years  of  pre-medical   education  and  four
years  medi,cal  training,  and  not  more  than  10  per  cent  of  the  applicants,
either to the  National  Board  or to the  state  boards,  fail.    This  is  a  great
contrast  to  the  situation  in  the  legal  profession  where  the  majority  of
neophytes  still  come  from  sub-standard  law  schools  and  where  over  half
of  the  candidates  are  so  badly  prepared  that  they  fail  their  state  exam-
inations.

A  National  Board  of  Dental  Examiners  was   created  in   1928  and
follows very much the plan of organization of the National Board of Med-
ical  Examiners.    Its  examinations  are  divided  into  thriee  parts,  two  o£
which are written and the third of which is practical.    It is just beginning
to operate so it is as yet impossible to  say what its success will be  or what
recognition it will receive from the states.

A  third  organization,  from  the  experience  of  which  much  can  be
learned,   is   the   College   Entrance   Examination   Board,   an   organization
which  now  examines  some twenty-two  or  twenty-three  thousand  students
a year who are s,eeking admission to our colleges.    This  Board  was form-
ally organized  in  1900  and  President Nicholas  Murray Butler  of  Columbia
was  largely  responsible  for  its  coming  into  being.    At  first  declared  im-
practicable and idealistic and subj.ect to the objection that no  school would
give  up  its  own  sovereign  right  to  examine  in  such  a  way  as  it  saw  fit
candidates  for  admission  to  its  student  body,  it  has  now  come  to  be  the
only method of admission to some forty universities, colleges and scientific
schools  of this  country,  which have .entirely  supplanted  their  own  admis-
sion examinations with those of the  College Entrance  Board.    The results
of its  examinations are accepted by  every  university,  college an\d  scientific
school  in the United  States.

These examples  show the possibility of forming ,such  an  organization
and  meeting  the  mechanical  requirements  involved.     They  do  not,  how-
ever,  prove  its  advisability  and  that  is  a  question  concerning  which  a
full   discussion  is  warranted  and  desired.     The  purpose  of  this  article
is to bring the matter to the  attention  of the examiner,s and to  point  out
certain  advantages  which  it  may  have.    Whether  the  disadvantages  out-
weigh  these  is  something  which  can  only  be  determined  after  both  sides
of the  situation  have  been heard  and  given  careful  consideration.

The  objections  to  this  plan,  which  seem  most  obvious,  may  be  cat-
alogued as follows :

(1)     The  states  will  not  give  up  their  sovereignty  or  permit  any
foreign organizations to  dictate to them what candidates they  shall  admit
to the  bar.    Thisi  local  right  to  superv.ise  admission  is  more  important  in
law  than  in  medicine,  dentistry,  or  any  other  profession,  because  of  the
public character of law.
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(2)
Countl-.y. ___   .,loo ,.,. iiaLiuH   coula   cover   s'tatutory   provisions   or
localrulesofprocedure,aboutwhjcheachcandidateforadmissiontothe
bar  should  know  something.     For  example,   the  applicant  in  Louisiana
must  have  a  familiarity  with  the  civil  law,  which  would  not  be  required
in  any other jurisdiction.

(3)     Regional   boards  would  be   preferable  to   national   boards,   be-
cause  they  would  be  in  a  better  position  to  take  into  consideration  local
differences  in  law  and statutes.

(4)     In some  nineteen states  candidates  must  have  two  years  of col-
]ege  education  before  being  eligible  to  take  the  bar  examinations,  and  if
the  standards  for  the  passing  of  candidates  with  this  type  of  education
were  used,  it  would  exclude  too  many from  the  other  states.

(5)     In  states  with  strict  requirements  of  preliminary  training and
lawschoolstudy,thecandidateshavealreadybeensubmittedtoasifting

gir^i°nc=edss€ossutpa£#eanrtd€hfenL*±i=nafiiitFa3a-n^sca:S~±_y=_tu££sniss:£#t'tttheedcta°seaffrfetf\Png.clinedtosupplementthelackoftheserequirementsbyastrictergrading
oftheapp]icantsandbyrejectingagreaterpercentofthem.Ifthemarks
were  all  given  by  a  national  board,  this  process  could  not  be  resorted  to.

(6)      The mechanical difficulties would be too great.    If examinations
were  given  at  the  same  time  all  over  the  country,  the  candidate  in  New
York  could  communicate  the  questions  to  one  in  Califol.nia  in  time  for
the latter to  make some  preparation.    It  would  take  too  long to  mark the
papers  and  to  get  the  marks  back  to  the  candidates.    It  would  be  more
difficult  to  safeguard  the  questions.

in     Since   the  na,tional   examinations   would   presumably   be   more
difficult  than  most  of  the  `Iocal  state  examinations,   students  would  not
take  them  but  would  contl.nue  to  take  their  state  examinations,  and  the
national  board  would  thus  serve  only  a  few  students  and  would  not  be
worth  whl.Ie.

(8)     The  expense  of  the  undertaking  is  prohibitive.

(9)     It  would  be  impossible  to  get  outstanding  men  to  sacrifice  the
time  which  would  be required to serve on  such a  board.

(10)     State  examining  boards  would  have  no  legal  authority  to  ac-
ceptthefindingsofanationalboardastowhetheracandidatewasprop-
er]yqualifiedforalicensefromthestandpointoflaiwtraining.

(11)     If  the   states   simply  accept  a   certificate  from   the   national
board  as  admitting to  the  bar  without  further  examination,  but  stiu  re-
tain  their  own  examinations,  will  students  in  those  states  where  the  bar
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examinations  are  easy  not  prefer  their  own  local  examinations;  and,  if
this is the case, does not the plan fail to give help where it is most needed,
that  is,  in  improving  conditions  in  those  states  where  the  examinations
are weak?

A  full  answer  to  these  objections  would  take  more  space  than  is
available.     The  matter   is  one   of  sufficient  importance  to   deserve  full
al.gument  and  deba,te  and  will  probably  be  on  the  agenda  for  discussion
at the next meeting of the National Conference of Bar Examiners.    How-
ever, a partial answer will be attempted with the hope that it will arouse
some further  interest in the  subject.

(1)     The board would have no power to compel  any  state to  give  up
its  own  examinations  and  require  all  its  candidates  instead  to  pass  the
national board examinations.    There is no likelihood that any state would
do  this  until  the  national  board  had  fully  proved  itself ,  but  it  is  entirely
reasonable  to  suppose  that  in  North  Carolina,  for  example,  where  the
examination  is  still   given  by  the   Supreme   Court,   the  judges  of  that
tribunal  might be wil\ling to recognize  students  who  had  passed  an  exam..
ination  given by  a board  of which many  of the leading authorities  in' the
country  on  various  subjects  were  members.     To  receive  the  certificate
of  such  a  board  would  be  an  additional  honor  which  woulid  mark  its
recipient  as  a  more  ambitious  student  than  the  man  who  was  simply
content to take a state board examination.    This would, of course,  require
a  considerable  degree  of  confidence  in  the  national  board  examinations,
which  could  only  be   secured  by  an   outstanding  personnel.     Both  the
National  Board  of  Medical  Examiners  and  the  Coltlege  Entrance  Exam-
ination  Board  are  proofs  that this  recognition  can  be  achieved.    Despite
the fact that the lawyer  is  an officer  of the  court  and the state  its  vitally
concerned  with  whom  it  admits  to  such  a  position,  nevertheless  today  in
thirteen states this power of admission is delegated to certain law  schools
in those  states whose  diploma,s  admit without examination.

(2)     It is true that no national  examination  could hope  to  cover the
field  of local  statutory law and  decision  and  local  prociedure.    It would  be
entirely  impractical  for  Ijouisiana  to  adopit  the  national  board  examina-
tions.    However,  in  other  juritsdictions  a  separate  examination  could  be
given  by  the  local  boards  covering  these  matters,  to.  be  considered  as  a
separate part of the examination,  in the  same way that the clinical  exam-
ination is a part of the National Medical Board  examination.   If this were
done,  the candidate,  before  admi,ssion  to  the  bar,  would  not  only  ha,ve  to
pass  the  national  board  examination  but  he  would  also  have  to  pass  the
examination on local and statutory law and procedure.    The giving of this
as a separate examination might result in the candidate's devoting special
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time  and  attention  to  these  subjects,  which  many  practitioners  now  con-
sider  he  does  net  emphasize  sufficiently.

(3)     Regional boards might be preferable to  national  boards  if they
could  have  as  distinguitshed  a  personnel  to  give  them  authority.     How-
ever, the organizatioh oif half a dozen of such groups would seem to involve
too  great an expenditure  of energy to  ,be  warranted,  particularly  i`n  view
of the fact that the examinations of such regional boards would be subject
in a lesser way to the same criticism which could be made of the nationial
board, that is, that they could not adequately cover the statutory law, local
decisions  and  pr,ocedure  in  any  given  state.

(4)     As to there being different standards for candidates in different
parts  of  the  country,  it  is  presumed  that  the  standards  of  the  national
board  would  be  high  and  that  this  would  have  at  least  some  p.ersuasive
influence  in  getting the  more backward  states  to  raise their  st,andards.

(5)     The facts do not bear out the statement that the bar examining
boards  are  stricter  in  those  states  which  have  no  requirement's  of  pre-
]iminary study.   Fo.r example, in the states of Arizona, Arkansas, Florida,
Georgia, Indiana, Nevada and Virginia, which have no requirements either
of general  education  or of law  study,  the average  of the  percentage who
passed  the  bar  examinations  in  the  three  years  ending  July  30,   1930,
was  53.3  per  cent,  while  in  Colorado,  Illinois,  Kansa's,  Michiga,n,  Minne-
sota,  New  York,  Ohio  and  West  Virginia,  where  two  years  of  greneral
college   education  have  been  required  ,before   beginning  law   study,   the
average  of  the  percentage  passing  during  the  same  years  was  51.7  per
cent.

(6)     The  mechanical  difficultie,s  are  no\t insurmountable  as  has  been
proved  by  the   National   Board  of  Medical   Examiners  and  the   College
Entrance   Examination  Board.     Examinations   could   start  at  the  samte
moment  even  though  this  was  a  different  hour  in  widely  sepiarated  see-
tions of the coiintry.    Leakage of questions could  be safeguarded,  and the
probability  is  that arr,angements  could  be  made  for  the  examinations  to
be  marked  more  promptly  than  they  now  are.     The  College  Entran\ce
Board,  with  23,000  examinations,  finishes  the  marking  in  les,s  than  three
weeks.

(7)     It  is   probably  true  that   at   first   only   a   comparatively  few
students  would  take  the  national  boa.rd  eixaminatioins,   but  undoubtedly
the  best  law  schools  would  encourage  their  students  to  do  so  and,  as  in
the  case  of  the  Medical  Board,  a  diploma  from  a  national  board  of  bar
examiners  would soon  be recognized  as  being a  distinict  and  special  honor
separate  from  the  license  to  practice  law.
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(8)     As to the expiense of the undertaking, if it is worthy the finances
can  be  obtaineid.

(9)     As  to  ge\tting  outstanding  men  to  make  the  necessary  sacrifice
of  time  and  energy  which   such  a   project   contemplates,   lawyers   have
always  been among the most public  spirited of profes,sional men.    On the
work  of  the  Law  Institute  or  Bar  Association  committees,  on  civic  and
national  boards  of  all  kinds,  there  ha.s  b.een  no  difficulty  in  getting  law-
yers  of  ability  to  serve.     The  law  schools,  by  their  contribution  to  all
manner of research in the fielid of law, have shown themselves ever willing
to  cooperate.    If  the  plan  deserves  it,  there  can  be  no  doubt  that  this
would prove to be the  c,ase in forming a  national board  of  bar  examiners.

(10)     The  authority  of  state  examining boards to  accept  the results
of  a  central  body  de`pends  in  each  case  on  the`  statutes  and  court  rules  of
the  states  conicerned.    Since  the  state  boarids  would  continue  to  give  ex-
aminations  on procedure  and local I,aw, they would probably have author-
ity  to  accept national  board  cr,edentials  if  they  so  desireid  except  in  those
states where by  court rule  or  by  statute they  are  required to  examine  in
certain  subjects.    However,  it  is  presumed  that  this  step  would  be  taken
by  the  boards  only  with  the  consent  of  the  court,  with  whom  they  inva-
riably work closely, and if the court consented, it would be wimng to amend
its  rules  in  cases  where  this  wasi  necessary.    In  the  comparatively  small
number of states where control of the mechanics of the examination proc-
ess  is  regulated  directly  by  the  legislature,  it  would  probably  require  an
act of that body.

(11)     It  is  true  that  if  the  states  did  not  substitute  the  national
board  examinations for their  own,  except  as to  the  procedural  and  statu-
tory  part,  the  main  weakness  in  our  present  system  would  not  be  met.
Even if this is true,  it coul'd not be doubted that an adequate national bar
examination  would  have  a  most  salutary  effect  in  showing  to  some  local
examining  boards  the  weakness  of  their  own  examinations.    As  a  model
of the lines which an adequate  and thoro.ugh iexamination  should follow,  it
would  be  Of  great  value  even  though  no  state  recognized  it.     Moreover,
it is entirely possible that as a national board gained the re,spect and con-
fidence  of  local  examining  boards,  they  might  substitute  its  examination
for their  own,  as forty  colleges  have  now  done with  the  National  College
Entrance  examinations.

It cannot be  doubted that the pro.fession would  regard  with profound
respeict  a  bar  examination  compiled  by  leading  law  school  teajchers,  rep-
resentative judges and practitioners and delegates from the National  Con-
ference  of  Bar  Examiners  and  the  American  Bar  Association.    It  does
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Bar examiners are  busy  men ;  they come from a high
profession; they do their work, for the mostt part,  out of a
duty.    If  they  could  feel  that  a  large  part  of  this  work
Over  by  men   of  competence  in  whom  tliev  pnnm   linu^   A
_-_  __1.

not seem improbable that such a group could  be induced to
ing the  success  whiich ha,s  attended  similar  efforts  in  otherserve consider-

fields.

stra,turn in  the
sense  of public
could  be  taken_v   _...I.   v+   iuiiipt:I,clice   in   whom  they  could  have  confidence,   they

would  noit  be  loath  to  see  that  do`ne.

No  detailed plan  of organization for such  a  board has  beein  suggested
here.    Its  composition,  the  method  of  financing  it,  the  manner  of  giving
examinations,  fees  to  be  charged,  methods  of  grading papers,  and  all  the
other  detaj]s  twould  have  to  be  worked  out,  but  if  the  plan  ini  its  broad
outlinesshouldmeetwiththefavorofthebarexaminers,thenatentative
planoforganjza,tioncouldreadilybedrawnupbyajointcommit,tee from
the  bar  examiners'  Conferenlce,  the  American  Bar  As,sociation,  and  the
Association  of  American  Law  Schools.     The  make-up  would  have  to  be
soworkedoutthatthetheoreticalviewpointofthelawschoolmen,if they
had  such  an  outlook,  would  be  balanced  by  the  practical  viewpoint  of  the
bar  examiners and  practitioners.    One  of the very  salutary  effects  which
could  be looked forward to from the appointment  of such  a  committee,  if
it  were  given  a  broad  field  of  activity,  would  be  to  bring  closer  together
thelawexaminer'sandthemenwhoaregivingtheirlivestotheworkof
`bee8aesoerdk%as'Xt=.TTh=eouqe±Rst*:=i:1:V.fh=t^:sL.oeSTuV=npgwthheet±e':Vtefet°scthheem=°croku3E
be worked out.    The question is  rather:    "Is the  profession  ready for  it?"
This  question  the  bar  examiners  mus\t  decide.

Answelfs to tthe Saimpfle Legafl Aptitunde Questions
Given on Page  fl57

4.     Answer,  3

9.     Answer,  3

43.     Answer,  2  and  3

45.     Answer,   1   and  2

91.     Answer,2

98.     Answer,  3

195.     Answer,  2,  3  and  6

197.     Answer,   1,   2  and  5

244.     Answer,  224  and  448

247.     Answer,  35  and  47
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News from the Boards
The  Board  of  Examinei.s  for  the  State  of  TEXAS  has  submitted  to

the Supreme Court for approval a rule raising the requirements of general
education  to  a  high  schooil  education  and  providing  for  registration  of
law students.    The proposed rule is  in the following language:

"As a further prerequisite,  effective June  1,  1932,  there is prescribed

an  educational  qualification  of,  at  least,  high  I,school  graduation  or  the
equivalent  of  a  high  school  education,  which  requirement  shall  be  satis-
fled by

(1)   High  school  diploma
(2)   .State   teacher's   certificate   corresponding   to    high   s,chool

graduation
(3)   Certificate  of passing of the college entrance  examinatiton  of

the  University  of  Texais  or  any  other  college  with  like  en-
trance  requirements

(4)   Certificate  o\f  passing  the  high  school  examinations  for  col-
lege  entrance  under  the  State  Department  of  Education  in
the   following   subjeicts:      the   four   years   of   high   school
English,  Ancient  History,  Mediaeval  and  Modern  History,
American  History,  Englis,h  History,  and  Civic,s.

"All  applicants at examinations  held  after January  1,  1934,  must file

with  the  Clerk  of  the  Supreme  Court  at  least  two  years  prior  to  the
examination at which he presents himself a written  declaration of present
intention to begin the study of law,  of which the clerk will keep  a record.

"The  aipp]icant  mus,t  have  devoted  at  lea\st  two  years  of  adequate

study  to  the  legal  subjects  prescribed  in  Rule  Ill  or  to  a  substantially
equivalent  course."

This Is Not a Straw Vote on Prohibition
Jcrmua,1.u ,19 3 2 , E "a,minat¢on                       Kanea,s                   Ma88o,,chusett8

Total  Taking  Examination                                       31                            693*
Number   passing   ..........................           24 or 777o              130 or  l9%

Number  of  Candiidates  Taking  Examina-
tion  for  the  First  Time                                    29                           157

Number  passing  ............................           24 or 83 7o                 28 or 18 a/a
Number  of  Candidate's  Taking  Examina-

tion  Who  Failed   Previously ................             2
Number  passing                                         0

*2  are  held  up  for  further  consideration.
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Of  the  nunhoer  of  individual  applicants  taking  the  examination  in
California  during the  years  1922-24,  the  number  of candidates  that  have
succeeded in passing and the number that have not succeeded in obtaining
admission  up  to  the present time  are  as follows,:

27
16

5
2
3
1
1

238

d   in   1922
d  in   1923

in   1924
as,sed  in   1925
assed  in   1926
assed  in   1927
assed  in   1928
aissed  in   1929
assed  in   1930
assed  in  1931
a,ssed  date  unknown
ave  not  passed

1,383  examined  in  1922,  1923  and  1924.

A Layman's Comment on the Rules folf Admission
in California

Chester  Rowell,  well  known  newspaper  writer,  prominent  in   Call-
fornia  in   politics,   and   eminent  political   s,ci/entist,   makes   the  following
remarks about the bill passed last year by the California legislature giving
the power to the Board of  Governors of the  State Bar, with the approval
of the Supreme Court, to fix qualifications for admission not exceeding, as
far  as  general  educatio,n  is  concerned,  the  requirement  of  high  school
education :

"From now on, in California, the law may gradually become a learned

pl.ofession.     Governor  Rolph  has   signed  the   bill   requiring  high   school
graduation or its equivalent for  admission  to the bar  examination.    Thus
we shall have lawyers with the minimum of education demanded of motor
bus  drivers,  and  half  as  well  educated  as  the  average  service  station  at-
tendant.    They will  have had  a  Ira,ction  of  the  preparation  required  for
physicians, engineers, school-teachers,  dentists,  drug clerks and librarians,
and  about  that  of  the  printer's  devil.    That  is  progress.    We  long  ago
recognized  that there is no  such thing as  a  `I.ight' to  practice medicine  or
pharmacy.    The  only  right  is  that  of  the  public  not  to  have  poisons  pre-
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scribed  or  compounded  by  unskilled  persons.    Some  day  we  may  discover
that justice is quite as important as health, and that dealing professionally
with  either  is  not  the  common  right  of  ordinary  men.    No  matter  how
many  ordinary  people  there  are  in  the  world  there  should  be  no  place  in
it for ordinary lawyers.    Unless a lawyer has qualifications to which most
of  us  cannot  attain  we  should  be  protected  against him."

(Note:      Quoted  by  Profes,sor  J.   E.   Brenner  of  Stan ford   University  Law  School
in   an   address   be,fore   the   fourth   annual   meeting   of   The   Sitate   Bar   of  Califo\rnia.)

Frencn Law S¢unde"s Protest Against Attempt t®
Make Admission to Balf Easielf

Ten   thousand   law   students   of   the   Sorbonne   and   fifteen   French
provincial  universities  went  on  strike  on  the  8th  of  March  as  a  protest
against  a  recent  bill   passed  by  the  Chamber  of  Deputies   making  the
baccalaureate  degree  no  longer  a  qualification  for  taking  the  examina-
tions for admission to the bar in  Franice.    This  degree is  a passport from
the  secondary  sichool  to  the  university  in  the  French  educational  system
and  is  equivalent to something more than  our high  school  diploma.    Sup-
porters  of  the  bill  claimed  that  the  baccalaureate  degree,  with  its  Latin,
Greek  and  mathematics,  was  not  necessary  for  a  knowledge  of  law,  but
the students had different views and their spokesman stated that if future
lawyers  are  exempted  from  the  baccalaureate,  the  profession  would  ibe
cong.ested with ignoramuses who  might elbow out more  worthy members.
The  law  faculties,  in  general  sympathized  with  the  demonstration  of  the
students.

The Council of the Order of Advocates of the Court of Appeals of Paris
joined  in  this  protest  by  issuing  the  following  statement:    "Taking  cog-
nizance  of the  bill  voted by the  Chamber of Deputies  on the 29th  of Feb-
ruary,   1932,   on  the  qualifications  for  admission  to  the  bar  of  certain
classes  of candidates  for  a  license  to  practice  law,  and  convinced  of  the
grave  danger  which  any  lowering-of  the  requirements  which  are  today
imposed for a lice.nse to practice law would bring about, and of the neces-
sity of maintaining for the professional careers their traditional  prestige,
the  Council  makes  an  energetic  protest  against  the  bill  passed  by  the
Chamber and  expresses  the hope that the  Senate will  refuse to  adopt  it."

The strike lasted ibut one day but was rather an impressive example of
the  unity of law students,  teachers  of law and  the  bar  on  the  question  of
qualifi'cations  for  admisision.    Up  to the time this  was  written  the Senate
had taken no action.
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&gislative q]ower  Over CBar cAdmissions
"No  statute  can  control  the  judicial  department  in  the  performance  of  its

duty  to  decide  who  shall  enjoy  the  privilege  of   practicing  law.  *  *  *   Statutes
respecting  admissions to  the  bar,  which  aff ord  appropriate  instrumentalities  f or
the  a8certainrrient  of   qualifications  of   applicants,  are  no  encroachment   on   the

judicial department.    They  are convenient, if  not  essential,  to enable  the  judicial
department  properly  to  perform  this  duty.  *  *  *  V\lhen  and  so  far  as  statutes
specify` qualifications  and  accomplishments,  they  will  be  regarded  as  fixing  the
minimum  and  not   as  setting   bounds  beyond  which   the   judicial   department
cannot   go.     Such  specifications  will   be  regarded  as  limitatiops,  not   upon  the

judicial  department  but  upon  individuals  seeking  admission  to  the  bar.    There
is no power in the General Court   (the  legislature)  to compel  tl.e  judicial  depart-
ment  to  admit  as  attorneys  those  deemed  by  it  to  be  unfit  to  exercise  the  pre-

togatiues and to  perf orm  the  duties of  an attorney  at  law`
"These conclusions in our  opinion f low  irresistibly  i tom  the  p{ouisions of

the  Constitution."  -  In  re  Opinion  of  the  Justices  to  the  Senate   (Massachu-
setts) ,180  N.  E.  725.
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Editoriafl
During  this  month   of  June   about  ten   thousand  young  men   who

graduate  from  our  law  schools  will  begin  looking  about  for  a  place  in
which  to  practiice  their  chosen  profession.    Some  of  these  will  be turned
back temporarily  by the  bar  examiners,  but most of them  will  eventually
qualify for a  license.    But where will  thoise  who are  successful  find offices
which  will  open  their  doors  to  them,  or  where  will  they  find  clients  if
they set up independent offices?

The same  problem  is faced  by  all college  graduates  in  this  particular
year of grace, but it is more serious for the bachelors of law - they have
spent  more  time  and  more  money  on  their  preparation  than  most  of
the  others.     Moreover,  their  attitude  toward  the  profession,  their  pro-
fessional  ethics  and  the  direction  which  their  future  careers  will  take
will  be  shaped  largely  by  the  experience  of  their  first  years  as  officers
of  the  court.    Not  only for  the  sake  of these  young  men  themselves,  but
for  the  sake  of the  profession  and  for  the  sake  Of  society,  the  practicing
lawyers  must give  these  neophytes a  helping ham,d.    The  firms  which  will
be needing additional recruits at this time are comparatively few in  mum-
her,  but there are a great  many, especially in  the larger cities,  which can
afford  office  space  to  the  right  kind  of  law  school  graduate,  a  chance  to
pick  up  some  business  of  his  own,  and  perhaps  a  nominal  salary.    The
opportunity  to  gain  some  practical   experience  is   something  which  the
members of the bar can stiH  extend to those who are just entering it,  and
it is a part of their professional duty to do so.

The  present  situation  emphasizes  the  overcrowded  condition  of  the
bar.    If  our  practitioners  begin  to  realize  this  duty  which  they  owe  to
take  care  of their  young,  they  will  cease  to  display  an  attitude  of  indif-
ference towarid  the subject of qualifications for admission to the  bar;  they
will  become  concerned  about  the  large  number  of  schools  which  are  turn-
ing  out  inadequately  trained  law  students  -  to  the  great  profit  of  the
proprietors of those schools and to the great detriment of the communities
in  which they operate.    Recent bar  examination  figures,  such  as  the  ones
from  Massachusletts  where 81 %  of the  candidates  failed,  from  California
where  80%  failed,  from  Rhode  Island  where  74%  failed,  and  from  Utah
where  75%  failed,  will  take  on  a  new  meaning  to  them.     Already,  in  a
smaH  group  of states candidates  who  qualify for  the  examination  by  law
school  stuidy  must come  from  schools  which  the  Board  approves.    If  low-
grade schools  are  forced to  improve  the training which they  give  and are
compelled  to  meet  certain  standards   to   secure  approval   by  examining
boards,  then  present  conditions,  though  an  iH  wind,  may  be  said  to  have
blown  some good.
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that of members of the profession who speak with first hand knowledge of
their work.

The b`etter schools have nothing to fear from an intelligent and wide-
awake  bar.    If  they  can  not  maintain  their  positions  under  critical  fire
they will be forcied to improvements which can be maintained.    Nor should
the  bar  have  anything  to  fear,  inaismuch  as  it  would  be  harnessing  the
schools,  as  an  integrated  part  of  the  profession,  to  the  needs  of  the  pro-
fession, and that under the supervision of its own agency-an agency that
would for the first time attain  the  dignity to  which  it  is  entitled.

Is Admission to the Bar a Judicial or a
Legisflative Function?

The  decision  handed  down  by  the  Supr`eme  Court  of  Massachusetts,
on  April  20,  1932,  denying  the  power  of  the  legislature  to  compel  the
bar  examiners t.o mark personally  all  papers  of candidates,  has  'been  sent
out in pamphlet form to all bar  examiners and will  not be quoted here ex-
cept for  the  small  excerpt  which  appiears on  page  210  of  this  issue.    It  is
undoubtedly a  sourtcie  of gratification to  all  examiners that the  decision  of
the  court  operated  to  support  the  Massachusetts  Board  which  was  the
subj.ect of  bitter  attacks  during the  time  the  matter  was  before  the leg-
islature.

In  connection  with  the  opinion,  th.e  following  article,  quoted  from
``The  Bar  Bulletin"  issued  by  the  Bar  Association  of  the  City  of  Boston

(No.  58,  April,1932),  is timely:
"There  has  come  to  our  attention  only  one  Massachusetts  decision,

Bergeron, Petitioner, 220 Mass. 472, which seems to bear directly upon the
matter.    This was a petition for permission to be  examineid for admission
to the bar.    In  deciding that there was  no  conflict between a  certain  rule
of the Board of Bar Examiners specifying certain educational requirements
and  a statute  dealing  with  educational  requirements,  the  court,  speaking
through  Chief  Justice  Rugg,  said,

`It is not necessary to  determine the constitutionality of this

statute,  a  question  adverted  to  in  the  argument,  as  to  which
authorities  in  other  jurisdictions  are  not  in  harmony,  for  the
reason that th.e  sta,tute  does not affect the rulie.'
"The  question,  therefore,  ,as  to  whether  admission  to  the  bar  is  a

judicial  or  a  legislativ.e  function  in  Massachusetts  seems  to  be  left  open,
and,  it  is  .believed,  has  never  been  raisied  sincie  1915,  the  year  in  which
the  Bergeron case was  decided.
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"The  development  of  the  judicial  thinking  throughout  the  country
upon the question  has  been  gradual,  but,  as  the authorities  seem to  show,
in the main toward unanimity of view.

DECIsloNS  PRIOR  TO  1915
"New  York  in  1881,  7.e  Cooper,  22  N.  Y.  67;  California  in  1864,  e¢

pai7£e  Yale,  24  California  241 ;  and  North  Carolina  in  1906,  „  Applicants
for  License  to  Practise  Law,  143,  N.  C.  1,  seem  to  have  decided  that  the
fixing  of  standards  for  admission  to  the  bar  is  a  legislative  and  not  a
judicial  function.

"On  the  other  side  stanld  Illinois,  ¢.%  ye  Day,   181   Ill.  73,  decided  in

1899;  New  Jerse%  ¢."  7.e  Branch,  70  N.  J.  L.  537,  decided  in  1904;  Wis-
consin,  ?.%  7e  Goodell,  39  Wis.  232,  decided  in  1875;  Pennsylvania,  a.%  7.e
Splane,123  Pa.  527,  decided  in  1888;  Hoopers  v.  Bradshaw,  231  Pa.  485,
decided  in  1911;  and  South  Dakota,  Dan forth  v.  Egan,  23  S.  D.  43,  de-
cided in  1909.

``In  the Pennsy'Ivania case of ¢.% 7e  Splane,  Paxson,  C.  J.  said :

`.go°njtuodgper:cstfs°eu,nadwt°w£S=Qltin=+:r_.=±-b`e~-i:=i.e±iieuitboaLauimft,
a  person  to  Dract].fia  l9w  `17L^  :~   --I---

____    v.a,LL   ^,,   |,uilLjjtjiieua  person  to  practise  law  who  is  not  properly  qualified,
moral  charactier  is  bad ....    The  relation  between
ad=.£cca`:jev=t£Hsh%V.e+r+¥"C_13.S.e=_one,-an±S:ice-nL\=#vLOLLuv]=s°%te%=s
delicacy.    The attorney is an  officer of the court,  and  is
into close and jntjmate r,elations w].th tha ^^„v+     TlrL-ii- _     _-_"0*11___._  ..vu. Ch,tu Hiuilliate rielations with the court.    Whether he shall
beadmittedorwhetherheshallbedisbarredisajudicialandnot
a legislative question.'
``In Hoopers v. BI.adshaw, the same court said :

`Judicial  powers  and  functions  are  to  be  exercised  by  the

judiciary  alone,  and  a  century  ago    .    .    .    I.t  was  held  that  the
admission  of an  attorney to  practice  before a court  is  a judicial
act.    This has never ibeen  doubted or questioned  sl.nce,  and,  if the
act  of  1909  is  an  encroachment  upon  the  judiciary,  it  must  be
regardedasavainattemptbytheLegislaturetoexerciseapower
which  it  does  not  possess.'
"In the IIIinois case, ¢.% " Day, the court said :

`An attorney is an officer of the court, and the power to pre-
scribe the qualifications whieh will entitle an appli,cant for admis-
sion  to the  bar is judicial,  and  not legislative ....

`In  the s'tate courts the power of the legislature  to  prescribe
the  amount  of  learning  upon  which  the  court  must  admit  to  the
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bar has never been recognized,  so far as counsel have discovered,
with the ,single exception of Matter of cooper, 22 N. Y. 67 ....

`It is  our  duty  to maintain the  provision  of the  constitution

that no person,  or collection  of persons, being one  of  the  depart-
ments of the government, shall exercise a power properly belong-
ing to another ;  and  if the legislature,  by inadvertence,  as in this
case,  assumes  the  exercise  of  a  power  belonging  to  the  .1.udicial
department, it should only be necessary to call its attention to the
restraint imposed by the Constitution.

`The  function  of  determining  whether  one  who  seeks  to  be-

com.e an officer of the courts, and to conduct causies therein, is suf-
ficiently  acquainted  with  the  rules  esta`blished  by  the  legislature
and the  courts  governing the rights  of  parties  and  under  which
justice  is  administered,  pertains  to  the  courts  themselves.'

CASES   SINCE   1915

"Arizona,  1929,  o." 7.e  Bailey,  30  Ari.  407.

`The  courts  are,  of  course,  a  separate  and  independent  divi-

sion  of  the  government,  and  within  their  constitutional  rights,
not subject to control by the Legislature.    Article 3,  Constitution
of  Arizona.    We think there  is  no  more  important duty,  nor one
whose  performance  is  more  necessary  to the  proper  functioning
of the courts, than to see that their officiers are of proper mental
ability  and  moral  character.     Th.e   Legislature  may,   and  very
properly  does,  provide  from  time  to  time  that  certain  minimum
qualifications  shall  be  possessed  by  every  citizien  who  desires  to
apply  to  the  courts  for  permission  to  practice  therein,  and  the
courts  will   riequire  all   applicants  to  comply  with  the   statute.
This, however, is a itndtativn, not on the couprts, but upon the in-
d¢uo.cZwcLZ  c¢t{ze7as,  and  it  in  no  manner  can  bie  construed  as  com-
pelling  the  courts  to  accept  a,s  their  officers  all  applicants  who
have passed such minimum standards, unless the courts are them-
selves satisfied that such qualifications are sufficient.    If they are
not,  it  is  their  inher.ent  right  to  prescribe  such  other  and  ad-
ditional  conditions  as  may  be  necessary  to  satisfy  them  the  ap-
plicants  arie  indeed  entitled  to  becomei  such  officers.    In  other
words, they may not accept less, but may demand more, than the
Legislature  has  required.'
"Illinois,   1931.      People,   etc.   e#   7.ez   Illinois   State   Bar   Association

and  The Chicago  Bar  Association v.  Peoples  Stock Yards  State  Bank,  342
Ill.  462.
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`Having  inherient  and  plenary  power  and  original  jurisdic-
tion  to  decide who  shaH  be  admitted  to  practice  as  attorneys  in
this State, this court also has all the power and jurisdiction neces-
sary to  protect and enforce its  rules anid  decisions.'
"Pennsy]venia.1928.    0lmsteds case, 292 Pa.  96:

`Statutes  dealing  with  admissions  to  the  bar  will  be  judi-

cially  recognized  as  valid,  so  far  as,  ibut  not  further  than,  the
legislation  involved  does  not  encroach  on  the  right  of the courts
to say who shaH  be privileged to practise before them,  and under
what  circumstances  persons  shall  be  admitted  to  that  privilege.
.,

"Wisiconsin  1932.    State v.  Cannon,  240  N.  W.  441.

`Whlle the legislature may legislate with respeet to the quali-
fications of attorneys, its power in that respect does not riest upon
any power possessed  by  it to  deal  exclusively  with the  subject  of
qualifi,cations of attorneys,  but is incidental merely to its  general
and  unquestioned  power  to  protect  the  public  interest.    When  it
does  liegislate  fixing  a  standard  of  qualifications  required  of  at-
torneys  at  law  in  order  that  public  interests  may  be  protected,
8tuh°oh,]qn%.uffime^%¢:%^.^OLon.?^t:±r!e;nky--;;igivdr#`:;i:d;acrdu:%det;##t

!\§}eate.!vasp8nf,:9°\%fi%P3b^Cnhat2e^0_o^f:_riLiiri`;Vttryt;:8;e;ew:;%oW::Wg#c#ekgc.islative qualifications  do not constitute the  ultimate qualifications
beyond  which  the  court  cannot  go  in  fixing  additional  qualifica-
tions  deemed  necessary  by the courts  for the proper administra-
tion  of judicial functions.     rfoeye ds %o Zegis!¢£¢.¢e poet)e7.  €o  oo7%pe!
ee%%%.Rtp°t#m#prtD::,,tn}^?^b`r^^b%S.perppn8dir;ir;_iv*;#{;;uu%;:Pte:
e[cehear#ner+t?:3hr3earo"^g:±^V^:8=~o`f,__:¢ar`±tofe;;-;i-iwa;::rf:.pOuo':bebrbo°f
the court in this respect is limited only to the class which the leg-
islatul`e  has  determined  as  necessary  to  conserve  the  public  wel-
fare.,
"The v.ery brief excerpts' from the opinions in the foregoing cases are

merely indicative of the views expressed.   In the Cannon Case, particularly
the  Wisconsin  Court  makes  an  intensive  examination  of  the  precedents,
and  an  elaborate  citation  and  comment  upon  them.

"If there  are any  decisions  since  1915  holding that  admission  to  the

bar is a legislative function, they have not come to our notice.    It is fairly
obvious,  we  think,  that the  decided  trend  of the courts  is  away  from  the
old theory advanced in New York that lawyers are made by the legislature.
In fact, there is somie reason to doubt whether in either California or New
York, the decisions mention\ed above stand today invulnerable to attack.
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"In a California case of 1928, de re Cate,  270 Pac. 968,  it is somewhat

surprising to find a distri,ct court of appeals speaking in foll`owing manner :
`As an act of grace and upon principles of comity the courts,

out of regard for the g.eneral welfarie,  will sanction and  put  into
effect  such  legislative  enactments  affecting  the  admission   and
control  of  attorneys  as  may  be  reasonable  aids  to  them  in  the
dischargie of their duties in that behalf.    This concession does not
admit   a   power   in   the   Legislature   as   one   of   the   coordinate
branches of government, and as illustrating that truth the courts
have  not  hesitated  to  ignore  unrea,sonablie  legislation  upon  the
subject.,
"In  the  Cannon  Casie,  aibove  mentioned,  the  Supreme  Court  of  Wis-

consin  detects  a  possiible  doubt raised  by the  New  York  Court  of  Appeals
itself  as  to  the  validity  of  its  former  views  expressed  in  o."  re  Cooper,
saying :

`It s'eems unnecessary for us to  reviiew the many cases which

rna,y be cited bearing upon the que,stion  of th.e  right of the legis-
lature to  priescribe  qualifications for those  who  shall  be admitted
to the practicie of the law.    They are  exceedingly numerous,  some
of which have  grappled  with the  question  in  a fundamental  and
helpful  way while  others  have  given  it but  supierficial  considera-
tion.    No doubt the leading case in this country holding that the
legislature may prescribe the ultimate qualifications for admission
to the bar is ¢7t 7'e Cooper, 22 N.  Y.  67.    It must be conceded that
that  is  a  well-consideried  case,  but  it  has  not  been  generally  fol-
lowed  in this ciountry,  and  appariently  is  not  r`egarded as  settling
the matter in New York, as we find an expression in People e# y-e!.
Karlin  v.  Culkin,  248  N.  Y.  465,  that  `the  question  does  not  now
conciern  us  whether  the power  may  bie  withdrawn  or  modified  by
statute   (Jw  7.e  Cooper,   22  N.  Y.  67,  68),'  a  quite  unnecessary
statement  if  it  wiere  thought  that  the  Cooper  icase  settled  the
question.    Neither  does  our  present  examination  of  the  question
impress  us  with  the  soundn.ess  of  the  conclusion  reached  in  the
Cooper  Case.'
"It  is  significant of the  judicial trend  that while  there  appears  to  be

no  court  since  the  North  Carolina  decision  of  1906,  which  has  squarely
held  that  ibar  admission  is  ex)elusively  a  legislative  matter,  at  least  five
courts  have  declared  since  1915  that  admission  to  the  bar  is  the  court's
business."

Note-In this  cormecthoJn,  i o'I.  i urthei.  citations,  see  note  45  Ha,rvcurd
La,w  Review  (Febi'.uory, L98Z) , page 78r|.
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Balf  Examinations  aind  the  Integrated  Bar
8¥  LEON  GREEN,

Dean  of  Norl±h;western Urn;iver8itu  I.ow  School

I.
The  bar   examination  as   a  method   of  determining  the   intellectual

capacity and fitness of a candidate for admission to the bar has not proved
successful.     A  large  segment  of  the  bar  which  has  successfully  passed
bar  examinations   is  conceded  on  all   sides  to  be   unfit  for   professional
duties.    Few who have persisted have been kept out.    Massachusetts, Call-
fornia  and  Pennsylvania  arie  showing  distinct  advances  in  their  use  of
examinations,  ibut  ,in  each  instance  supplementary  measures  are   being
employed which are of more significance than the examinations themselves.

The  failure  of  bar  examinations  to  do  the  work  expected  of  them
accords  with  the  experience  of  law  school  men   (probably  also  of  college
teachers)  as  to  the  efficacy  of  examinations  generally.    Law  schools  give
maliy  examinations-many  more  than  bar  examiners.    They  have  made
all  sorts  of  experiments  with  many  types  of  examinations.     They  have
studied the results, and what is morie,  they have made  use of these results
both  in  admitting  and  excluding  students  from  the  schools.    They  would
nrnhahlv   s]nri~.aa   +Ln+   +l^^   ~..__1__  ,           ,              ^probably  agree  that  the  greatest  value  of  examinations

_               _____''-..`,I+.    ULJ\j   O|'||\J

o.%   £er7o%ow   effect-the  holding  over   a   student's   head
judgment  day  is  coming.    Law  school  examinations  are
=_ _L* _  _L3 __  _

is  found  in  their
the  fact  that  a__v    _~   ~ ....... 8.     uc,yy   Ocliuiui   exziminat;Ions  are   probably  not

ineffective  as  bar  examinations  generally,  yet  they  are  not  believed
many quarters to be either the only or the best means for determining
fitness and capacity of law school students.

The  underlying  difficulties  of  examinations  are  to  be  found;  first,  in
tqhuee8ft%8uhhavtt.°+:,d°Qfn+TQe=+^f°^nvs:_S3e_C:0.-f~-+,-igiv`i;i;#oOu;GuU%d:e;8+t::£oP%gn:Sft't\hne
qt#ee8%ne°%e%gtsotutfh:a:i:,p=Qnts^me=ani#;er^Se..:tLir~i~;_i,.:_igivi!.i%%#d'e%%nd°bTng%ef
ffoe  ahustt;e778  £o  ffoe  q%es€&.07as.     All  of  these  difficulties,  are  primarily  sub-

jective ones.    What problem  a question involves,  what solution  it calls for,
and how that solution is to be rated, are all questions of judgment,  unless,
of course,theproblemisanlnsignificantonewhichcallsformerememory.
There  are  no  hard  and  fast  meanings  or  answers.    Any  problem  worthy
to be used as a test is subject to at least sleveral analyses, and the shadings
of  its  dis,cussion  and  perhaps  its  solution  will  vary  very  greatly.     rfoe
¢f%:t:.°;#h:p#he%ttto°prf+tbhDenthirnp.e+A.:^f^:q%3^8^tl.Fi;.;-8.i:i:.;ecaft:v;CtLhye,8d:ffi:%iu.'r?:
fig3±utfhtedbe.e#o%Q+trhoe+aqQu:StDt°`#.8`:At`fu+:.T.6;I:_--_ifi-eifft;;i?iu£::;'e%;J#::g.U.A'nny
lawsuit  demonstrates  the  validity  of these  observations.    Examiners  fully
realize  this  and  make  all  the  allowances  possible.     Nevertheless,  except
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in the extremely good and extremely poor papers an examiner who knows
nothing of  a  candidate  other  than through his  written  paper  has  a  very
poor  basis  for  rating  the  intellectual  power  and  fitness  of  the  candidate.
On  these  points  there  is  very  little  difference  of  opinion  among  people
who have examined papers,  and all of these considerations lead me to  say
that bar  examinations  as  means of  protecting the  profession  against  the
admission  Of  poorly  prepared  and  unfit  candidates,  as  well  as  means  of
choosing  the  best trained  candidates,  are  inadequate  for  the  purpose.

It  is  believed  that  examination  is  at  its  best  when  conducted  by  the
teacher both in propounding the problems and grading the solutions given
by students who have studied the subject matter of the examination with
him.     This  would  seem  to  condemn  wholesale  the  claims  made  for  the
so¢all\ed  true-false  method  which  has  had  considerable  vogue  during  the
past few  year,s;  also  what  is  claimed  for the  so-called comprehensive  ex-
amination,  of which  the  bar  examination  is  a type.    I  would  not  attempt
to  sustain  this  wholesale  coindemnation,  for  the  conflict  is  doubtless  not
a  real  one.    At least it is  not necessary to  insist upon  it  for  present  pur-
poses.    I  merely  remark  the  fact  in  passing,  that  there  is  a  bulk  of  in-
telligent judgment which thinks such methods are relatively poor, whether
employed by bar examiners or elsewhere,  and  especially so where there is
a  better ,choice.    One  quick  argument  is  that  such  examinations  are  not
and  can  not be ob].ective, ibut  in  final  analysis  are  equally  as  sub].ective  as
those  sought to be  avoided;  and have none of  the  many  other  advantages
which the  admittedly  subjective  examination has.

But  the  subjective  type  Of  examination  as  here  considered  is  not
merely  examination.    It  is  a  means  of  7.cLt¢7og  a  student  in  the  light  of  all
that the teacher knows about him from all sources,  €foel e#ar7®¢7anto.o" pa)per
being  odd  one  Source-though  gum  inpoqndant  one-of  that  ?Hif o'rmatin.
In  other  words,  the  teacher  reads  into his  grades  in any  subject  matter
his  judgment  of  the  relative  standing  of  the  students  of  his  class.    This
use  Of  the iexamination  is  thought  to  be  its  most  legitimate  use,  and  one
which  represents  what actually  takes  place  with  much  variation  in  most
schools.    It  has  many  implications.    For  instance,  it  implies  the  teacher
and  student  relation.    It  implies  intimacy  on  the  part  of  student  and
teacher which in turn  means  small numbers.    It  implies  a  constant  study
of  the student  by  the  teacher,  and  his  observation  of  the  student,  with  a
constant revision of judgment as to the student's powers and habits.    But
in the end it implies a considered judgment based  upon a  period of  obser-
vation which permits a fair summing up in terms of a single grade what
are believed to be the student's power and capacity.    From the judgments
of  many teachers over a  period  of  several  years  a  composite judgment  is
rendered  which  is  believed  to  have  the  highest  degree  of  reliability  ob-
tainable  from  the  examination  process.     For  most  purpoises  one  should
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prefer  to  risk  I.udgment  based  upon  close  assoiciation  and  first  hand  ob-
servations  over  an  extended  period,  rather  than  upon  any  single  process
of  examination.    The  attitude  is  valuable  for  law  schooil  purposes  in  that
it   necessarily  means  every  effort  must  be  made   by  both   student   and
teacher  to  develop  close  relations  as  a  basis  Of  the  judgment  the  student
must undergo and the teacher must pass.    But clearly it is an  ideal which
can not ibe more than approximated even under the best conditions.  Never-
theless  even  the  attempt  in  its  direction  is  thought  to  be  more  reliable
than any other form of examination, an especially so in any school worthy
of  professional  recognition.

Obviously  this  method  is  not  available  to  bar  examiners.     It  is  not
a  method  that can  be  employed  for  g%ano*¢£" p7.od%c£€.o% anywhere.

Bar  examinations  may  be,  and  are  believed  to  be,  extremely  hurtful
to  the  profession.     They  necessarily   encourage  young  men,   as  weH   as
many  of  those  who  hold  themselves  out  to  train  young  men  for  the  bar,
to  turn  their  energies  toward  meeting  the  requirements  of  inadequate
standards of examination, instead of seeking and giving preparation which
will  enable  the candidate when  admitted  to  be  an  asset to  the community
and the profession.    This result of bar examinations  is probalbly the most
hurtful  influence the  profession  now has to combat.    Thousands of young
men  every  year  are  attracted  to  the  profession  because  they  find  it  so
easy  to  prepare  for  bar  examinations,  the  passing  of  which  is  taken  to
mean   professional.   preparedness.      Numerous   so-called   schools,   wholly
proprietary  in  their  purpose,  flourish  upon  this  one  idea  of  passing  the
bar  examination.    No  other  single  problem  is  so  difficult  to  meet.     This
£Tshna°vfn&9un\tn°^£3a^rv^ex_a^#.£^n?±_i_0_=±P8'?Td;;.,-its;-:s._it-:#tii~eu=sUoU\e:;Sol:th+en=.
They can  no more  make examinations  bear the  burden of selectivity than
can  law teachers.

11.

Does the integrated or  otherwise highly  organized  bar  offer  any help
in  this  direction?

The  control   of  admissions  is  generally  conceded  to  fall  within  the
power of the courts.    It has been largely exercised by the courts along with
legislative  direction.     The  courts,  however,  have  the  final  word  if  they
desire to  speak it,  but neither court nor legislature alone or combined  can
do  more  than  direct  and  supervise.    They  can  not  administer  upon  the
problem  except  in  extreme  cases  and  at  long  distance.     Moreover,  they
can  not  supply  the  motivation  of  good  administration.    That  must  come
from  the  profession  at  large  and  it  will  not  come  unless  the  profession
itself  is  a `going  concern.    The  bar  examination  board,  therefore,  is  the
a)d%o.%.s£7.ci£¢.t;e  aLge%c"  for  the  admission  of  candidates.     It  comes  directly
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under  the supervision  of  the  supreme  court.    It  exereises  such  power  by
way  of  legislative  direction  as  the  court  may  recognize.     Jt  sbowzd  a)!8o
eceered,se  8ueh  power  on  the  T]ort  of  the  bar   orgaind%a,hion  as  the  court
owo"Zd  recog"42;e.     For  it  is  from  the  bar  organization  that  the  board
should  recieive  both  the  spirit  which  makes  the  application  of  its  power
effective, as well as the support for a detailed administration which would
make the iexercise Of its power acceptable.    In last analysis it  is from the
bar  organization  itself  that the  support  must  come  which  will  make  the
work  of  the  bar  examination  iboard  effective.

Thus,  the  bar  examination  board  (which  might  better  be  called  the
Z)a77.  cbczowdss¢o?'as  boar.d)   should  be  recognized  as  an  administrative  agency
of  government  drawing  its  power  and  support  from  court,   legislature
and  profession  at  large.    As  such  it  should bei an  integral  and  important
part  of  the  bar  organization  machinery.     It  should  have  an  executive
secretary  who  should  devote  his  full  time  to  the  job.    In  smaller  states
this might be joined with the secretaryship of the bar organization itself.
In  larger  ones  the  secretary  would  be  a  different  per,son  but  would  be  a
member  of  the  bar  organization  office,  which  should  have  a  permanent
location as it now has in most of the larger states.

The board, as at present, would be made up of distinguished members
of the profession appointed by the supreme court.    The  supreme  court or
legislature would, as at present,  define certain minimum  requirements for
admission  such  as  age,  residence,  periods  of  academic  and  professional
study,  and the larger matters of policy.    But the  putting of these policies
into  effect  should  be  left  as  at  present  within  the  power  of  the  board.
Applications fior admission would come to the secretary.    The  application
would  call  for  such  information  as  would  give  the  board  the  maximum
of  information  as  to  the  candidate's  history.    Especially  would  it  reflect
the  candidate's  a,cademic  and  professional  training,  and  that  in  detail.
Much  of  this  information  could  well  come  friom  the  colleges  and   law
schools  directly.

But  at  this  point  I  would  suggest  a  wide  ,departure  from  present
practice.    It w.ould  involve expansion of the board's administrative power
and  a  corresponding shrinkage  of  the  formal  examination  practice.    Ad-
ministration  would  be  substituted  almost  entirely  for  examination.    For
this  purpose  the  junior  bar  idea  would  be  made  a  part  of  the  board's
maichinery  Of  administration.    Instead  of  giving an  examination  to  every
applicant,  a provisional  license would be  granted,  say for  a period  of  five
years,  to candiidates whose  collegiate  and  law  school  records  or  other  pro-
fessional  training were of  g.ood  standard.    On  the  other  hand,  if  the  ap-
plicant's  academic  and  professional  record  were  unsatisfactory,  that  is,
either  of  poor  quality or from  poor  schools,  he  would  be  refused  a  license
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untjlhehadtakensuchadditiona]trajningorsuchexaminatl.onsasthe
boar.d might consider desirable.

Whj]etheaveragestatedoesnotoffergreatobstac]estosuchaplan,
the]argerstates,asNewYork,I]II.nols,Pennsylvania,do.'C]ear]ynoone
secretary  could  do  all  the  work  a  board  of  one  of  these  states  would
require.Therewou]dhavetobeastaffofassjstantspossessingsomewhat
thesamequalificatl.onsasthesecretary.Tothesecretarialstaffwould
i all the heavy -i=t";:ivs`.

TheworkrequjredforpreHml.naryadmi.ssjon,thatis,tothejunior
bar,wouldbed]ffel.entfromthatoffinaladmissjon.Astoprelfmjnary
admlsslon,oneofthebjggestprob]emswouldbethatofratingthelaw
schools.Tobegl.nwi.th,some'basjswouldhavetobefound,andjtwou]d
becontemplatedthatthl.sbasiswouldhavetoberevisedfromtimeto
time.Inthecaseof]oca]ornearbyschoolsfurnishl.ngmanycandl.dates,
afewyearsofexperiencewou]dsoonindicatethestandingtheirgrad-
uatesshouldrecei.ve.Butincasesofcandidatescomingfromverywjdely
srwifatt:h#gtrsf:gi:v;ehhn::i;:ttihTo#uof£=e%ts3tgrrcyasntt:o:gsae:yfnscvooamm?ifigf-`f;i.;ii|VifresT£#hfye
rat].ngsgjvenbytheboal.dsofotherstatesmorejntimatelyacquainted
with  the  schools  I.n  questl.on.     Recjprocl.ty  arrang.ements  could  doubtless
bedevelopedbetweenthevarl.ousstateboardswhereby].nformationofone
wouldbeaval.Iab]etotheotherboards.Butmethodsforhandling]arge
numbersofapplicantswou]dhavetobeevo]ved.Therewouldbemany
apph.cantswithgoodrecordsfromthebetterschoolsandsomefromthe
poorerschoo]swhowou]ddoubtlessbeadmitteduponmereI.nspecti.onof
their  formal   records   of  scholarship   and   proofs   of  character.     There
wouldalsobemanycandidatesfromthepoorschoolsandsomefromthe

iDherioibfarfbis:%|;an31sS+sL;_%1u#hEfs%eteerfs:ergo,tfoafiyew%eoi6£rdcts?3iir:u^oifTa`3idf:s%i%.5itoiEnhi€eftheirformalrecords.Theserejeictionswouldinsomecasesbefinal,but
probably  jn  most  the  passl.ng  upon  the  application  would  ibe   deferred
untiltheapplicantcouldpresentasatl.sfactoryrecord.Buttherewou]d
beatroub]esomemjdd]eclass.IIereanumberofthingsmightbedone.
Somecandidateswou]dprobablybedeficientinoneormoresubjects,as
localpractice,realestatelaw,etc.Admissionwou]dbedeferredinthese
cases  until  the  candi.date  quali.fled  him,self  jn   such  sub}.ects   by  further
stuldy.    Other  records  might  be  dou.btfu]  as  a  whole.    In  such  cases  the
candidates  could  be  required  to  take  further  study  genera]]y.     In  some
CELf:c££#e%n::`.;±:tn:s`tS,f±iru3p-+i.e~£1iseun:€qKp§£r±£irctubhiS+h#aruodpr^e+±^:.i±*Si:;Ft=oes#r`£t€ee
a  comment  or  note,  such  as  is  required  by  the  better  law  reviews.  He
mightbegiventwoorthreedaysi.nwhichtodothiswork.Intheend
itwou]dte]Ifarmorethananysortofexamination.Insomecasesthe
boardmightseefittogiveageneralexaminationofitsown.Butthis
would   probably   be   unusual.     Doubtless   most   cases   would   suggest   the
procedure  which  should  be  fo]]owed.     There  al.e  many  possible  ways  of
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checking  up  a  candidate's  capacity  to  handle  legal   questions.     In  any
event,  the  staff  of  the  secretary,  in  consultation  with  the  iboard  in  the
more  difficult  cases,  would  deal  with  each  case  as  intelligently  and  ade-
quately as  possible.    There would be  no  examinations  en  masse,  no  great
glut  of  papers  to  terrify  the  members  of  the  board,  no  rush,  no  hurry.
The process would be continuous.    A few years of experience would doubt-
less  develop  a routine for the minor  points, but the  individual  application
would retain  its identity and its merits or  demerits,  as.the  case might be.

The difficulties at this preliminary stage would be small or great,  de-
pending upon  whether  the  board  dealt  decisively or  indecisively  with  the
problem  of  7.cb{¢.7¢g  the  law  schools  and thleir  products.    This  is  the  key  at
this  stage.    More attention will be given it later in the discussion.

The  difficulties  of  the  final  stages  of  admission  would  be  of  another
sort.    Here  there  would  be  definite  records  for  review  extending  over  a
period  of  professional  activity.    First,  the  annual  reports  lby  the  junior
himself showing his aictivities for each year-the matters handled by him
case by case-the parties, the opposing counsel, the judge, the results,  and
where he w'as  employed in a firm, the comments by one  or more members
of the firm upon the junior's work.    In addition, the local bar association,
through  committeies,  might  be  required  to  report  upon  the  work  of  the
junior,  either  independently  or  by  way  of  checking  his  report,  or  both.
Also,  complaints,  if  any,  filed  against  him  would  be  reviewed.    In  many
cases there would be no difficulty in determining the junior's qualifications
for  final  admission.    Likewise,  many  other  cases  would  be  as  clear  the
other way.    Juniors who  had turned to  some  other  activity,  who  had  left
the  statie,  or  who  had  definitely  showed  their  unfitness,  would  be  finally
refused  admittance. -The  middle class would  give trouble.    In  this  group
each  case  might  be  the  suibject  of  further  investigation,  and  if  so,  the
record of the junior would furnish many avenues for inquiry.    If further
investigation  did  not  satisfy the  board  either  way,  additional  time  might
well be extended.   It is possible that many lawyers would never get beyond
the junior bar.

The keys to the problem of final admission are the intelligence brought
to  the  development  of  recorids  which  would  reflect  the  significant  things
about  a  candidate,  and  the  intelligent  eye  of  the  secretary  and  his  staff
in  catching the  cases  which  should  b.e  reserved  for  further  study  by  the-rio;id a.s  i whole.    The  wh,ote  proce88  would re8oive ktse|f  ¢ndo  a  day^ bu.
•-ir; -Stwlay  of  th,e  records  of  camdidate8,  quher  f o!  .preldrr:;uinarg.  or  ftpep_
-idind88boh, i;u  a 8mdil groan of I,ouwuequs who,8e pro:f iopeneu  in sych:niatt?Ts

owo%Zd  gyoow  q¢{€fu  tfoe¢r  effperferaoe.     They  would  in  largie  part  relieve  the
board from the details and  drudgery of the office but would carry out the
policies   developed   by  the  board   and   act   under   its   supervision  in   the
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troublesome  casies.    On  such  cases  the  board,  at  convenient  times,  could
focus  its  full  attention.    In  any  case  of  rejection  the  board  could  review
its action, but its action on such review would be final.    On the other hand,
the  board's  recommendations  for  admission  would  always  be  subject  to
the approval  of the  supreme court.

Ill.
This  sort of arrangement would mean  that almos\t the  entire  burden

of examination would  be  left  to the law schools.    This  is  as  it  should  be.
The  great  value  of  examination,  as  already  discussed,  is  as  part  of  the
discipline  of serious study  under closie  supervision,  a  thing bar  examiners
do not pretend to offer.    After many years of  effort,  law schools have  de-
veloped   methods   for   training   young   lawyers   far   superior   to   other
prociesses.    Any success the `boards may have had  with examinations could
doubtless  be  claimed  by  the  schools.    And  the  point  I  would  insist  upon•l:~:^:^ar,h LyhL:I:vet  g?Od,^d8  ,Opt9in¢.ed  fro_in the  efou;;mirin-ir-ir;-;;=8v :y;*

€cb¢.7&ed  b"  £fae  scfrooz.    Certainly law  school  examinations  taken  as  a  whole
rate  far  above those  given iby the boards.    The  problem  here  is  to  refuse
recognition  to  the  school  that gives  inferior  training.    With  scholarlshipe
and opportunities for work, loan funds available, any superior young man,
however  poor,  can  get  training  at  a  good  law  school.    Nearly  all  states
maintain  a  law  school  in  connection  with  their  state  universities.    There
are also many reputable private sichools.    Law schools as one branch of the
profession  not  only  ought  to  be  trusted  with  this  phase  of  the  student's
training, but that duty should be rigorously imposed upon them.    Incident-
ally,  the board  might well  assume the function  of advising young men  as
to their training,  and al,so to asisist worthy ones in  securing financial aids
where needed.  A bar loan fund could be built up.   Benevolently inclined in-
dividuals  in  the  state  could  be  interiested  in  supporlting  very  promising
young men.    Reliaible rie'commendations could be sent to the various schools
which  have  scholarship  funds  available  for  worthy  students.     J%  o€foey

r::nd,8:t^}+efb^:+::^d^:^^f.?!.r?:^.?:On,8,bpesteag.Ofdoingih;ei;Jilt;{ir;i;gev;;-;f
T%^mal~:°]8^:^!?Ltfl.e_.2Lpe:Ticking,Could.weL}ds8un;th,eiir;;i;drir8~ojw%V;dioucvtto!:%}mfe~!%:X?±]^:!~t+I:._bT_?i.?oundz.wh.on,.8twdyouisdi;i-dri;:tw;;Oftry;I.
b„°%ea::::emg~OuT#^m^g^:?:To~at~d_oP,_un.dt.h:.rebute^ndpp;aperfwlirfu-e;;e-;:;Virkr;in

#Disob%hg^t^#ae^:A:h^:^O^±+=^:o:.y_Ptthpirpfes.8tohal_ne'eds-;;-;;-ti;;;;ir;£Utt;3£foe  8choo!8  ¢.7o   %ee£¢%gr  8%cfa  p7~o/e88¢07acl!   %eed8.      In   this   conneiction   the
boards of each state could join hands with the committees of the American
Bar Association.    I can think of no more desirable or beneficial movement
for legal education.

IV.
Along with this matter of admission goes the general  problem of bar

discipline.    The  two  functions  would  necesisarily  be  se'rved  by  the  same
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organization.    What  a  powerful  lever  there  would  be  over  the  younger
contingent,  the  junior  bar,  and  as  the  years  went  by  this  power  would
become  cumulative  and  operate  as  a  check  upon  the  entire  profession.
Through the junior  bar  the  profession  would  have  a  means  of  cleansing
itself  of  many  license holders  who  do  not practice law  regularly  but who
cause much  of its  disrepute.    The technic  developed  in  handling a  junior
bar would be  in large part  applicable to  the  permanent bar.    So  that  at
any time a charge were serious enough to require drastic proceedings, the
bar would have at hand a large part of the information and many sources
for  obtaining  additional  information,  which  would  be  necessary  to  deal
intelligently  with  the  case.     In  some  such  fashion  admission   and  dis-
cipline would become amalgamated and be dealt with as but two phases of
the same problem.

Again  I  would  emphasize  the  necessity  under  s,uch  an  arrangement
of an  executive secretary who had no  duties  except to look after the mat-
ters  of  the  bar.    In  every  state  there  can  be  found  men  of  the  highest
character, of the highest intelligence, of the highest learning and practical
experilence,  who would  find  in  such a  position,  either  as  secretary  or  as a
member  of  his  staff,  the  opportunities  to  make  the  contributions  to  the
community  and  their  profession  which  they  desire  to  make.     They  are
frequently  overlooked  in  present  day  haphazard  bar  organization.    And
the  intelligence  of  such  men,  plus  the  support  of  a  strong  board,  would
be as high a guarantee as can be imagined for the  successful  development
of  a  strong  as  well  as  an  ethical  bar.    Inasmuch  as  there  would  be  no
mass  examinations,  a  small  cleriical  forice  could  care  for  the  demands  of
the laverage state.    In many states probably one  secretary and  one  intelli-
gent clerk could keep  all  the  records, conduct  all the  correspondence,  and
care for all the business of the bar,  including admission  and discipline,  so
that the expense necessary to  maintain the central office  would  be a very
small charge against the revenues  of the  profession  or  the  state,  or both
as the case might be.

Two serious objections can be raised to this suggestion.    First, would
the  secretary  and  the  board  become  too  soft-hearted  if  they  were  not
hardened by the neeessity of grading many worthless examination papers?
Second, would  such  an office  develop a  mass of arbitrary routine  and red
tape which would become intolerable?    These are difficulties which always
threaten  any  organization.    It  is  a  matter  of  administration,  and  that
means  at bottom,  personnel.    Some organizations  would be  fortunate  and
some unfortunate in the seleetion of secretaries and boards.    But probably
not more  so than  at present.    Moreover,  a  vigorous bar  organization  in-
vited to take a hand in such matters would  doubtless be  well  prepared  to
deal  with  any  weakness,es  that  might  develop.     And  under  the  vigilant
administration of an intelligent secretary and able board, supported by an
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_  __-`^   LJJJ\,uJu   u_._ .... +„v,uli  bliuuia   practically  drop   out  of  view,   and

:Lad_nmd;fndf=.:==tfaonndbee±£t{`¥£rpaLfofnEg+cLa3vfe%.adwf`ho_a;uwt£Lpfbevffeawr,_=rde
candidates  and  exert  far  gI.eater  influence  upon  the  whole
legal  education.

a#Sends.:E:i_eTio%refrc%pnt%%f#*an#Leedbet`#=£nf9S+ton.3.t+±±_eaqmlsslonproble"
would  be  more  acceptably  handled  than  at  any  time  since  the  numbers
clamoringtobecomemembersoftheprofessjonhavemadeitimpossible
fortheexaminerstoknowpersonallytheicandidateswhopresentedthem-
selvesforadmissjon.Boardsofexaminersandbarexamlnationsarethe
devjceswhichhavecomejntousefordeall.ngwjthlargenumbersofap-
p:1:i?fen+:hsfr"y^LTp-hle??gnodiu^ie:.eiLfifslssFosufp#obefxeeaf#vg?gf:Ltnh"fJrsisi;:ir:uifi:eispar5Ec%--
allyeveryphaseoftheadml.ssionproblemexceptthatofgoodcharacter.
rtE±he:=tetfphoxergrefbiFh.a€t`:if_£#`#=s`b££\eoi%hheptra3dhbfsl£t:fee;±QVvteAhs::^|0E;`~i_§i£"o{w€hb%i£%v%.,
therefore,thatthefunctionsoftheadmjssionboardshouldbesochanged
that  examination  should  practicallv  dT.nn  ^ii+  ^`  ---.
F]riml.n;~+_^£_. _         ,

jn  its  place
selective  of
problem   of

Finally,  there  js  need  for  a  group  at  the  bar  which  I.s  intimately
acquaintedwithwhatthelawschoolsaredoing.Mostpracticjng]awyers
aretakingthelawschoolsonfaith.Mostofthemhopethattheirfaith
isnotil]founded,butsometl.mestheyaredoubtful.Anexaminingboard
may  know  as  little  about  law  schools  as  do  other  lawyers.     Many  bar
esD=hhaao%pL.Qgen:+i.e£#..:.yFF:os:1:nf:£oc:Len%goo=o±s£:anmdvfnoaovtt±hoeF^^e.~EXo€€uf.nREafnh5uL%&ra£
SP,CSha:s¥'essmot£¥r=pnwtaryx*gf=crfhitiiLe5+rs6ch±:°ir%nfo§£o::g#cn££drt::ntQ±eenaSipA¥^°i_i_€3asfs#c:°anas,
phasesoflawwhi.chtheschoolsnolongerconsiderslgnificant.Evenmore
ofthemaregivinglittle,if any,attentiontothephasesioflawthatare
now receivl.ng  a  great  deal  of emphasis  by  the  better  schools.    In  other
wol.ds,thereisagreatgapbetweenthepractitioner'sthinkjngandlaw
school  thjnke.ng.     To  disguise  this  fact  does  not  strengthen  the  faith  of
eo:thh#h=n|gmrs=+S^p|if_staS*#tr:ebre*:£u#§oh=tta:c:o:§eeosm=n:On^tE:tor±penS-=s=f::p#oeri£±Lafgh`ta£"±e
other,Islmplysaythatthereoughttobeagroupof]awyersatthebar
I.n  Whom  the  bar  has  the  greatest  confidan^^  ^--I     `
C!,1t.o||-^    1_  _          t

_  _...  ~co+   Iizts  lne  greatest  confidence
surance  based  upon  first  hand  acqual.ntance
doing.    That b/ody should be the iboard of bar
exI.Sted,  with  mwatt  +A  th^+-H          - __     --    A,(~JLv...u,,I;u,  wii,n power to rate the schools and  to
ones,anyserjousundertakjngtoperformthat
least   two   rac!iil+c`.       z"    +. _       __   '-.,   LAJJ|1|_.__...6  uv pcriorm that respollsjbillty would have atleast  two  results:      (U   It  would  cause  the  elimination  very  qu].ckly  of

Tioft*.:n;T±%,eofp.;tetak.tst:ti.h£;it:hsu::,£rl:gshiein%Q.`ifon.ta,t?ienrai5ee%;i_Erilif:yrco%?Lin%mgho:t^niEy;:u_:T.,pre#egnli:off:jtfair:%5,ITt=f+=h3eo^±:ti^ot!fpfrrgf_eeis|:o:n:-ai:ifotvfecommunity.Atpresenttheyaredealtwithonaplaneofrespectability
towhl.chtheyarenotentjtledbecausethebardoesnotappreciatethe
dl.fferenceslbetweenawellpreparedandapoorlypreparedproduct,andbar
examinatjonsdonottellthetale.(2)Thebetterschoolswouldbegreat]y
stimulated  and  caused  to  examine  and  I.mprove  their  own  work.     They
needthisstimu]ation,andtheywjllre-acttonocriticjsmsoquicklyas

rr rJ I :

and  who can  speak  with  as-.  -      -`-\~     A,C®J.

as  to  what  the  schools  are
a.d^=:=5i?ns.    If sir:ir-:`io=±5
refuse ,to recog.nize the  unfit



that of members of the profession who speak with first hand knowledge of
their work.

The better schools have nothing to fear from an intelligent and wide-
awake  bar.    If  they  can  not  maintain  their  positions  under  critical  fire
they will be foroed to improvements which can be maintained.    Nor should
the  bar  have  anything  to  fear,  inasmuch  as  it  would  be  harnessing  the
schools,  as  an  integrated  part  of  the  profession,  to  the  needs  of the  pro-
fession, and that under the supervision of its own agency-an agency that
would for the first time attain  the  dignity to  which  it  is  entitled.

Is Admission to the Bar a Judicial or a
Legislative Function?

The  decision  handed  down  by  the  Suprleme  Court  of  Massachusetts,
on  April  20,  1932,  den,ying  the  power  of  the  legislature  to  compel  the
bar  examiners to mark  personally  all  papers  of  candidates,  has  ibeen  sent
out in pamphlet form to all bar examiners and will  not be quoted here ex-
cept for the  small  excerpt which  appears on  page 210  of  this  issue.    It  is
undoubtedly a  sourice  of gratification to  all examiners that  the  decision  of
the  court  operated  to  support  the  Massachusetts  Board  which  was  the
subj,ect of  bitter  attacks  during the  time  the  matter  was  before  the  leg-
islature.

In  connection  with  the  opinion,  the  following  article,   quoted  from
"The  Bar  Bulletin"  issued  by  the  Bar  Association  of  the  City  of  Boston

(No.  58,  April,1932),  i,s timely:
"There  has  come  to  our  attention  only  one  Massachusetts  decision,

Bergeron, Petitioner, 220 Mass. 472, which seems to bear directly upon the
matter.    This was a, petition for permission to be examined for admission
to the  bar.    In  deciding that there was  no  conflict  between  a  certain  rule
of the 13oard of Bar Examiners specifying certain educational requirements
and  a  statute  dealing  with  educational  requirements,  the  court,  speaking
through  Chief  Justice  Rugg,  said,

`It is not necessary to  determin,e the constitutionality of this

statute,  a  question  adverted  to  in  the  argument,  as  to  which
authorities  in  other  jurisdictions  are  not  in  harmony,  for  the
reason that the statute does not affect the rulie.'
"The  question,  therefore,  as  to  whether  admission  to  the  bar  is  a

judicial  or  a  legislative  function  in  Massachusetts  seems  to  be  left  open,
and,  it  is  ibelieved,  has  never  been  raisied  sincie  1915,  the  year  in  which
the  Bergeron casie was  decided.
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he  may  take  another  examination  in  said  subjects  at  either  or  both
the  next two  succeeding exandnations,  and  on  receiving  757o ` iri  each
said  sulbjects  is considered  to  have passed the  examination.

In only  ten of these  twenty  states  is it clear from  the  pirinted  rules
what the situation is as to payment of additional fees for reexaminations.
In  Alabama,  Arizona,  Mississippi,  and  Virginia,  the  original  fee  of  $10
must be paid each time.    In  Kentucky, the original fee of $10  is reduced
to $5 for each reexamination.    In Kansas the original fee of $25  must be
paid again for all  reexaminations after the first,  when,  with  the  consent
of the Board, it may be omitted.    In Wyoming an original fee of $15, and
in Missouri  one of $10,  must be  paid again except in the case  of  the  first
reexamination;  for this  no charge  win be  made  if  it  is  taken  within  one
year.    In  Texas  the  original  fee  of  $20  must  be  paid  for  all  reexamina-
tions  after  the  first.    Maryland  charges  the  original  fee  of  $25  for  all
reexaminations  after the  first two.

11.

In the following 15 states a certain period of waiting, generally to be
spent  in  further  study,  is  enforced  ibefore  some  or  all  Of  the  reexam-
inations :

Florida
Indiana
Louisiana
Massachusetts

Michigan                New  York              Tennessee

#:#::nkaa              #:::E CDaark°:I::a    #]:sscto¥s££rngfn±a
New  Mexico          Oklahoma

Of  these,  North  Dakota,  while  requiring   a   reexanrination   in   all
subjects,  permits an  unsuccessful applicant to  take any  subsequent exam-
ination "provided that no applicant shall take the examinations more than
four   (4)   times  running."    In  Wisconsin,  three  successive  examinations
are  allowed,  after  which  the  applicant  must  ivait a  year,  unless  he  can
persuade the Board to consent to his trying the next examination.    Both
in Tennessee and in Nebraska a rejected candidate must wait six months,
during which  he  must  study  law  diligently.    A Louisiana  applicant  who
fails on the first examination must wait six months;  if he fails  again,  he
must  wait  a  year.    New  Mexico  permits  an  applicant  who  fails  to  take
a  second  examination  at  once,  but  after  two  or  more  unsuccessful  at-
tempts  he  must  wait  two  years.    Likerwise,  in  Massachusetts,  after  two
failures the applicant may not take the next succeeding examination.    In
Montana, a rejected applicant may take a reexamination within one year
without further fee, tbut after a  second failure  he  must let one examina-
tion pass, and must prove diligent study during the six months preceding
the  third  attempt.    In  Indiana,  after  a  second  failure,  one  examination
must intervene  before the  applicant tries  again;  after a third  or  fourth
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failu.re, two examinations must intervene ; and beforie a third or subsequent
examination,  diligent study  between  his  reexaminations  must  be  proved.
The  rejected  applicant  in  Michigan  may  apply  again  in  six  months,  but
must prove that he has studied during those months at least 4 hours a day
6  days  in  the  week  for  18  weeks  or  equivalent.    In  this  state  no  one  is
eligible to  more than three  examinations  in  three  years.    A  requirement
of study  during the  six  months  also  exists  in  Oklahoma,  where  another
qualification is also emphasized-moral character.    Here a second failure
must be followed by  a year  of  study,  as  well  as  another  fee.    If  rejected
three  times,  the  applicant  must  wait  two  years.    In  North  Carolina  no
applicant who  has  been  refused  admission  because  of  lack of good  moral
character  may  apply  again  for  two  years.    Florida  candidates  who  fail
on the first examination may not take the one  immediately following.

In  Section  I  we  found  three  states  that  permit  a  reexamination
merely in the subjects or topics  in which the student failed.    The  present
group of states includes two-New York and Wiest Virginia-which divide
the subjects of the examination  into  two  groups,  and  allow  a  rieexamina-
tion  in  one  as  well  as  in  both  of  the  two.    New  York  forbids  applicants
who fail in both p.arts  of the Jun,e  examination to take the next examina-
tion.    Applicants  who have  previously failed cannot take  the  June exam-
ination.    After three  failures,  the  applicant  in  New  York  mrist  omit  the
next  two  succeeding  examinations.    If  he  fails  in  one  group  only,  how-
ever, he may be reexamined in that group only at any subsequent examin-
ation for which he  is eligible.    In  West Virginia  an  applicant who  passes
one group only must pas,s the other group not later than the second exam-
ination held thereafter.    Here failure in both groups  in two examinations
necessitates eight months of study in residence  at an  approved  law school.

Of  these   15   states,   ten   have   expliicit  provisions   as   to   fees.     The
original  fee  must  be  paid  for  each  reexamination  in  Louisiana   ($25),  in
Massachusetts   ($15),  and  in  Wisconsin   ($10).    It  must  be  paid,  subject
to  certain  qualifiications,   in  Tennessee   ($10  for  residents,   $50  for  non-
residents,  but  in  the  discretion  of  the  Board  no  charge  is  made  for  the
first  reexamination) ;  in  Montana   ($25,  but  no  charge  for  a  reexamina-
tion within one year) ;  and  in  West  Virginia  ($20,  but  no  charge  for  one
examination  at  either  of  the  next  two  succeeding  examinations).     Fol.
all  reexaminations  after  the  first,  the  original  fee  must  be  paid  in  New
Mexico   ($25)   and  Oklahoma   ($10) ;   also   a  fee  of  $10   (reduced  from
$15)  in  Michigan.    New York  provides  by  statute that  no  applicant  shall
be  required  to  pay  more  than  one  examination  fee.

Ill.
In  six  states  an  absolute  limit  is  set  upon  the  number  of  examina-

tions that an applicant may take.
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In  Connecticut  and  Illinois,  and  in  Washington   (except  by  special
permission)  this restriction is combined with that noted in the preceding
seetion.    In  Connecticut,  after  two  failures,  a  candidate  must  omit  one
semi-annualexaminationbeforetryingagain,andbeforethethirdattempt
he  must  sulbmit  evidence  to  the  committee  that  he  has  studied  law  dili-
gent'Iy since  his  last  examination-at  least  20  hours  a  week for  at  least
38 weeks in the year.    Candidates in Connecticut who fail four times may
not try again.   In IIIinois, an applicant rejected at either a first or second
examination must let one examination intervene before he tries again.    If
hefailsatathirdorfourthexamination,hemustallowtwoexaminations
to intervene before trying again.    Before taking any reexamination after
the first,  he must prove to the Board that he has  "diligently pursued the
study of law since  his last examination."    If he  does  not  apply for  reex-
amination till  after six years have elapsed,  he  must apply and qualify as
in  the  first  instance.     Only  five  examinations  in  aH  are  allowed.     The
State of Washington cuts the number of examinations permitted  down to
three.    Unless otherwise ordered  by the Board,  an  unsuccessful  applicant
must wait a year before trying again,  and must show what study he has
pursued  since  his  last  examination.    In  none  of  these  three  states  is  it
clear from the printed rules what the situation is as to fees.

In  three  other states an  absolute limit is  set  upon the  num\ber  of ex-
aminations  allowed,  but  this  restriction  is  not  combined  with  enforced'
intervals  of  waiting  beyond  the  next  regular  examination.    In  Ohio  five
esx±%m££nns%tefa°dnso}ns='5'.ar±epe==vltisai:::_i±+-+aE#£+_cat-ftaL£'oL=di:Ge-=xn=m±nnat8oh#%Vyes
"  instead  of $15.    He  may be  admitted to  the  next  examination  after
hisfailure,onfilingacertificatefromalawschooloranattorneythathe
has  studied  law  for  six  months  subsequent  to  his  former  examination.
New Jersey permits four failures in all.    An  applicant who  fails to  pass
an  examination  must,  before  he can  try again,  file with the  Clerk of the
Court  proof that  he  has  served  a  four  months  clerkship  since  his  latest
attempt.    After  the  first  examination   (costing  $25),  the  fee  is  $15  for
each  examination.    In  Minnesota,  an  applicant  who  fails  may  take  any
succeeding  examination   within  the  next  two  years  without  additional
affidavits or certificates,  but  twenty-five  days before the  examination,  he
must  send  in  his application,  and  he must  pay  again  the  original  fee  of
$25.   After three failures a candidate in Minnesota cannot try again.

IV.
Eight jurisdictions  have  a  rule  limiting the  privilege  of  reexamina-

tion  by  requiring  the  candidate  to  secure  special  permission  from  the
Court or the  Board.

In  Maine  and  New  Hampshire,  special  permission  must  be  secured
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_    _____„  u.,o...icbDliu  aipplicants may take the  next
examination  (i.  e.,  after  six  months).    If  they  then  fail,  they
a year before trying again.   If they fail a third time, they will
ined  only by special  permission  of the  Court  en  Bane  and  for
shown.    Utah  has  recently  adopted  a  similar  rule,  the  special
beinggiven,inthiscase,bytheBoardofCommissionersofthe

Pennsylvania,  with aH  its  careful  detailed  rules  regarding
to the 'bar,  is naturallv  n^+ fallfnm L^L:-I  !-_  H  .

succeeding
must wait

be reexam-
good  cause
permission
State Bar.

to  take  any  reexamination.    Maine  allows  a  rejected  applicant  to  apply
againaftersixmonths,buthemust`showtheboard'thathehasdiligently
pursued  the  study  of  the  law  for  six  months  prior  to  the  examination;
if the second application  is  within a year  after the  first  examination,  he
need  not pay an extra fee for the  second  examination.    New Hampshire

E=r°:±hdeesc=hnattr°vn=q=`+n°fha}\Q;^±^u::.i-±^u=¥`=us5%£`IF.[€ar`d'e°rn.£roINmeTh=ac=uP##=££°a:ieurheeh#nhtarsy,daegva:E=AEri#:S±a=:Sp=:^.:.`o^a`:i_.3seic%er;%LSaperro:\rn°gmt#haet%3nuc=Eh&e
failure  he  has  `devoted  himself  exclusively  to  the  study  of  law,  under  a
competent  instructor.'

Three   jurisdictions  -  Oregon,   District   of   Columbia,   and   Rhode
Island-insistthatspecialpermissionmustbesecuredtotakeanyexam-
inationafterthesecondorthird.InOregonnoapplicantmaytakeathira.
or  subsequent examination  without having obtained  permission  from  the
supreme court, petition for which order must be supported by affidavits Of
at least two attorneys of this  court that applicant has  diligently pursued
thestudyoflawsincehislastexamination.TheDistrictofColumbiarules
thatanapplicantwhohasfailedthreetimesinsuccessionmustsubmitan
affidavit with  his  fourth  application  showing the  studies  pursued 'by  him
sincethethirdexaminationandthetimeoccupiedwiththem.Ifthisaddi-
tional  work  does  not  satisfy  the  committee,  applicant  may  be  denied  an
examination.    Here  an  applicant  who  fails  to  pass  the  first  examination
may  take  one  additional  examination  on  payment of  $15,  but  a  third  or
subsequent examination  must be at the  same rate as  the first  ($25L    In
Rhode Island,  since July  10,  1931,  no  applicant can  take  more than  three
examinations except by special order of the court.

Finally,  three  states  have  a  rule  very  similar  to  the  preceding,  but
requirf ng,  in addition,  that a  period  of one year must elapse  between the+
second and  third  examinations.    These  are  Colorado,  Utah,  and  Pennsyl-
vania.    In  COIorado,  unsuccessful  applicants mav tj]ka +Ilo  nav+  a.`^ ----'±--
r\\rc\-^=\--I_. __       ,,

___  __.v+u,  ut;.alit:u  rules  regarding  admissionto the tbar, is naturally not falling behind in this particular.    The original
fee of $25 must be paid again.    The Secl.etary of the ,State Board of Law
Examiners,underdateofJune1,1932,informsusthatthefollowingrule
has also recently been put into  effect:

"An applicant who fails to pass  a  final  examination for ad-
missiontothebarwillbegiventwomoreopportunities,provided

271



that an interval of one year must elapse between  the  second and
third  examination;  and  provided  that  if he fails  the  third  time

------- r~-~-uTyt;I;iL   Lriic;  bt=oullu  and

he  will  be  reexamined  only  by  special  permission  of  the  Board
and  for good  cause  shown."

Provision  has  `been  made,  likewise,  for  applicants  who  failed  before
this new rule went into  effeet.1

This  method  of treating the  problem-leaving a  certain  administra-
tive  discretion  to  officials-seems  pr'eferable  to  the  more  rigid  rules  dis-
cussed  in  the  preceding section.

1If  they  were  unsuiccessful  in  les,a  thian  four  examinations,  they  may
again,  at  intel.valrs  of  a  yea,r  each  from  the  date  of  the  last  failure;   but
fail'ures.   onlv   nnfi   mnra   Taava,.h..-A+:__    1!_,

.  ____    __v_   ++v.I.   .,Ilo   uai,t3   u,I   tne   la,St   I.allure;    butfail'ures,   only  one  more  reexamination  is  permitted,  ,and  that  not  until  a
elapsed  isince  the  last  faii]ure.

try  twice
after  flour

year  has

Corrections to Bar Examiners' Directory
Those  interested  in  keeping their  "Who's  Where"  of  Bar  Examiners

(page  111  in  the  February  issue)   up  to  date,  should  make  the  following
changes :

Mlsslsslppl:    The  personnel  of  the  Board,  known  as  "The  Board  of
Bar Admissions," is as follows :    Gov.  Sennett Conner,  Chairman, Jackson,
Mississippi;  Judgie  A.  J.   Mclntyre,   President,  West  Point,  Mis,sissippi;
S.  E.  Travis,  Vice-President,  Hattiesburg,  Mississippi;  and  W.  H.  Cox,
Secretary,  Jackson,  Mississippi.

MlssouRI:     Thomas  F.  MCDonald,  Central  National  Bank  Building,
St.  Louis,  is now Secretary of the  Board,  Mr.  Lohman having resigned.

NEVADA:    Win.  J.  Forman,  Jr.,  United  Nevada  Bank  Building,  Reno,
has  succeeded  Clyde  D.  Souter as a member  of the Board.

OHlo:    Horace  S.  Kerr,  22  W.  Gay,  Columbus,  Ohio,  has  been  elected
Chairman of the  Board,  and  Mr.  H.  G.  Mosier,  Guarantee  Title  Building,
Cleveland,  has  succeteded G.  Ray  Craig as a member.

OKLAHOMA:     A.  W.   Rigsby,   Secretary  of  the  Board,  has  changed
his  address  to  1519  Petroleum  Building,  Oklahoma  City.

OREGON:     Edgar  Freed,  Mohawk  Building,  Portland,  has  succeeded
Hall S. Lusk as a member of the Board.

VIRGINIA:     John  8.  Minor,  President,  has  a  new  address:     Central
National  Bank Building,  Richmond.
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Believe lt or Not
The  following  question  under  the  subject  of  "Legal  Mentality"  was

given  in  the last  Nebraska  bar  examination.
"Answer the question  below.    There  is  no  catch  in  it,  but  every  fact

stated is relevant and must be considered.    Whether you answer the ques-
tion  or not,  give a synopsis  or diagram or both  of how you  worked  at  it:

``A  train  is  opierated  iby  three  men  -  Smith,  Robinson  and  Jones.

They  are  fireman,  engineer  and  brakeman  but  not  respectively.
"On the train are three business men of the same names.

"Consider  also  the  following  data  about  all  concerned:

1.     Mr.  Robinson  lives  in  Detroit.
2.     The brakeman lives half way between Chicago and Detroit.
3.     Mr.  Jones  earns  exactly  $2,000.00  pier  year.
4.     Smith  beat the  fireman  at  billiards.
5.    The   brakeman's   nearest  neighbor,   one  of  the   passengers,

earns .exactly  three  times  as  much  as  the  brakeman,  who
earns  $1,000.00  per  year.

6.     T.he  passenger  whose  name  is  the  same  as  the  brakeman's
lives  in  Chicago.

"This  is the question:    Who is the  engineer?"

We refer you to Walter Anderson  of Lincoln for the answer and sug-
gest for  the  next examination  the one about thei  hen  and  a  half  who  laid
an egg and a half in a day and a half.

Kansas Goes on Three.Year Pre.Legal Basis
The Supreme Court of Kansas has recently promulgated the following

rule  in  referenc,e  to  pre-legal  qualifications  for  admission  to  the  bar:
"From  and  after  June  1,  1936,  the  appli,cant  shan  show  in

addition  to   equivalent  of  a  four-year   high  school   course,   the
equivalent   of  three  years'   study  in  a  general   college   course.''

Kansas, thus  becomies  the  only  state  in  the  Union  requiring  prospec-
tively morie than two years of College education, although in Pennsylvania,
owing to the wording of the requirement in that state, the great majority
of candidates for the bar have college degrees before they start the' study
of law,
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which he can demand shall be granted to him.    Rather, he humbly submits
himself as one  who  would  seek admission,  if  found to conform to  proper
standards.

The  applicant  has  shown  a  weakness  of  character  which  is  very
serious  in  the  case  of  an  attorney,  i.  e.  the  unlawful  taking  of  money
entrusted to his care by others.   It is a fault which is all too common among
many  who,  unfortunately,  have  become  members  of  the  Bar.     It  is  a
temptation to whi,ch every member of the Bar is constantly exposed.    The
excuse which he offers may possibly excuse the act in this particular case,
but  even  if  true  it  shows  a  natural  weakness  of  character  in  the  matter
of handling the property of  others which is very. unfortunate  in  the  case
of  an  attorney.    The  incident  has  exposed  the  weaker  side  of  his  char-
acter, - his  inability  to  recognize  the  property  rights  of  others.    He  is
quite liable, when exposed to temptation, to fail again.

Is  it wise to take that risk when there  is  an  a'bundance  of  attorneys
already  admitted,  and  "ny  excellent  candidates  seeking  admission  to
the Bar?   Would a bank passing upon  an  applicant for  a clerkship where
a  Clerk  would  handle  money  employ  an  applicant  if  all  these  facts  were
known  to  it?    Presumably  it would  not.    Yet the  bank has  many  checks
upon  his  acts  which  the  pirofession  does  not  have.    The  interests  of  the
client are more subtlie;  and the opportunity of the  attorney to conceal  his
wrongdoing from the client, who is ignorant of the ways  of the  law,  are
many times as great.

The Bar Examiner may well consider that the applicant has the whole
range  of  business  enterprises  before  him  in  which  to  seek  his  fortune.
The  practice  of  the  law  is  not  his  only  opportunity.    Why  should  theI  .I  I-   -~^.-:^.|a  ~{c!lr  fny +1ia  niiblic _ be taken  by  the  Nebraska
risk - and it is a serious risk for the public -
+I++    \,`_--_-_      _

Commission?

On the facts as  stated the Nebraska  Bar  Commission  may  well  exei.-
cise  such  care  and  caution.    It  is  a  case  for  conservative  action.     The
error,  if  error  is  to  be  made,  should  be  at  all  times  on  the  side  of  the
protection  of  the  public.

"With a Hey N®nnv Nonnv and a Hot Cha Cha!"
We  learn  from  the  public  prints  that  Rudy  Vallee  has  enrolled  as  a

student  at the  Suffolk  Law  School  in  Boston,  with  the  intention  of  being
admitted to the bar, Mr. Hitchcock and his colleagues of the Massachusetts
Board being willing.    This notice is published to  give  au  practicing mem-
bers  of  the  profession  ample  time  to  get  a  firm  grip  on  their  feminine
clients.
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Report of the Executive Committee of Thee National
Conference  of Bar Examiners  to  the

Second Annual Meeting
ln  the  resolution  of  organization  adopted  at the  first  meeting  of  the

Conference  in  Atlantic  City  last  year,  it  was  stated  that  the  Conference
was  "formed  for  the  purpose  of  increaising  the  efficiency  of  the  state
boards   in   admitting  to   the   bar   only   those   candidates   who   are   fully
equipped both from a standpoint of knowledge and of character to serve as
lawyers, and also to study and to coopera,te with the other branches of the
bar  in  dealing with  problems  of  legal  education."    In  pursuing  these  ob-
jectives  your  Committee  has  believed  that  the  best  methods  by  which
they  can  Iba  achieved  are  through  making  availabl`e  to  every  bar  exam-
iner and  every member  of a  character  committee  the  experience  not  only
of  other  boardis  and  committees  but  also  of  other  experts  in  the  field  of
legal education.

A  permanent  office  for  the  Conference  was  set  up  by  the  Secretary
in  Denver,  Colorado,  on  his  return  from  the  meeting,   and  a  full-time
assistant for the  work of the  organization  was  engaged.    This  office  was
designed  as  a  clearing  house of  information  for  the  state  boards,  and  in
connection  with  it  a  monthly  journal,  "The  Bar  Examiner,"  was  pub-
1ished under the  direction  of the Secretary.    This  was  sent  out  to  a  mail-
ing  list  consisting  of  all  members  of  law  examining  boards,  such  mem-
bers of character committees as expresised a desire to have it, to all judges
of  courts  of  last  resort,  to  all  law  school  deans,  and  to  certain  other  in-
dividuals such as members of the Executive  Committee and  of the Council
on  Legal  Education  and  Admissions  to  the  Bar  of  the  American  Bar
Asisociation.     Twelve  numbers  of   "The   Bar   Examiner"   have  thus  far
been  published,  completing  the  firsit  volume,  and  while  your  Committee
feels  that it  is  serving the  purposes  of  the  organization  in  an  admirable
manner,  it  and  particularly  the  Editor  of  "The  Bar  Examiner"  would
welcome  any  suggrestions   as   to   the  kind   of  material   which   should   be
included  and  how  the  magazine  can  be  made  more  interesting  and  of
more  use  to  bar  examiners.    A  list  of  the  contributors  during  the  last
year shows both the national character and scope  of our organization and
also  the  importance  which  attaches  to  it  in  the  eyes  of  leading  members
of  the  law  school  profession.    The  list  includes  the  following:

James   C.   Collins   of  Rhode  Island.
Philip  J.  Wickeer of  New York.
Stanley T.  Wallbank of Colorado.
John Kirkland  Clark of  New  York.
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Alfred  Z.  Reed  of  New  York.
Professor Lyman P.  Wilson of icornell  University.
Albert  J.  Crawford  of  Yale  University.
Dean Albert J.  Harno,  University of Illinois.
Dean  Leon  Green,  Northwestern  University.
Professor Samuel Williston of Harvard.
Dean  Henry  M.  Bates of Michigan.
Miss  Bessie L.  Adams of New York.
Professor  Philip Halpern  of Buffalo Univer,sity.

Your  Committee  feelis  that  the  cooperation  by  eminent  law  school
professors in  our work is important  and  significant.

Statistics  in  reference  to  the  number  of  candidates  at  each  examin-
ation, the number passing, and the number admitt.ed to the bar by diploma
and  on  motion  are  being gathered  and  have  been  published  from  time  to
time  in  "The  Bar  Examiner,"  including  statistics  showing  the  numbers
admitted  to  the  bar  in leach  state  during the  laist  ten  years.    These  fact's
are  being  icompiled  accurately  for  the  first  time  and  have  considerable
value  to  the  profession.     Each  board  has  bieen   requested  to   send  fifty
copies  of  each  examination  to  the  Secretary  of  the  Conference,  and  dur-
ing  the  last  yiear  he  has  distributed  to  the  state  boards  copies  of  bar
examinations  from  the  following  states :

California               Masisachu,setts      New Mexico          Rhode  Island
Connecticut   (3)   Minnesota              Oklahoma  (2)       Virginia
Illinois                     Mis,souri   (4)         Oregon                    Washington  (2)
Maine                      Nebraska               Pennsylvania

Another  activity  which  has  been  undertaken  is  the  preparation  of
a list of  all  those  individuals  who  have  been  di,sbarred  or  refused  admis-
sion   on  character   grounds   in  any   state   during  the  la,st   fifteen   years.
Complete   lists   of   disbarments   have   ibeen   furnished   by   the   following
states.

Colorado
Connecticut
Delaware
Idaho
Kansas
Maine

Maryland               New Jersey
Minnesota              New Mexico
Montana                North Dakota
Nebraiska                Oklahoma
Nevada                   Oregon
New Hampshire   Rhode Island

District  of  Columbia

south icarolina
South Dakota
Utah
Virginia
Wisconsin
Wyoming.

Incomplete returns have been received or cooperation has been prom-
ised  in  securing  such  lists  in  the  following  states:
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Arkansas               In diana

f|a.`i:3:nia           f.eunitsT:::
The  following  states  advise

formation for past yearsi :

Mi,ssouri
New  York
Pennsylvania

Tennessee
Washington

that  it  is  impossible  to  furnish  this  in-

Alabama                 Mississippi            North carolina              Texas
It is  hoped that other states which  find  it  posisible  to  do  so  will  make

some arrangements to furnish these lists to the Secretary as it is important
that his information  on  this matter  be  as  complete  as  possible.    The  lists
will  be  used in  checking the names of candidates  coming up  for  examina-
tion  or  for  admission  on  motion  and  should  prove  particularly  useful  to
character  committees  passing  on  the  application  of  attorneys  from  other
]i=r:Spdnfncrt:°E^S.a+.£\^reLa^d^i_]£~nL`S_eEvera{-iLs-tEi:i_a"Uii=SLec=#tuaL=#hs=s±r3=n°tanbe,re
to  report  to  state  boards  the  names  of  individuals  applying  to  them  for
admission  who  have  been  previously  disbarred  in  other  states.     In  this
connection  also,  the  Secretary's  office  stands  ready  and  willing  to  lend
such assistance as  it can in the  investigation of the character of an  appli-
cant from another state.  No information as to the causes of disbar.ment or
of refusal  to admit on  character grounds is  kept  in the  Secretary's  office.
When  he  receives  from  any state  board  a  list  of  applicants  for  checking,
in case he finds from his card index that any of those applicants have been
pl.eviously  disbarred  or  refused  admi'ssion  on  character  grounds  in  an-
other  i.urisdiction,  he  reports  the  name  of  the  individual,  the  citation  of
the case  if  it is  in  an  available  printed  report,  and the  name  of the  state
where  the  action  was  taken,  which  enables  the  board  before  which  the
applicant  is  appearing  to  get  fun  information  from  the  state  where  the
action was taken.

Previous  to  meeting  in  Washington  your  Executive  Committee  held
one meeting during ,the year,  in New York City on February  5.    At that
time  the  general  policies  of the  organization  were  discussed  and  various
St#g8dei=sth£=Tn=p¥=rQenT=hd.e:.^F^±.e.._5_a?r-=t-=i-*i;ii==ua+not.£obrbEzuedant%Ynafrt'£°autse
the disbarment and character index referred to above,  and tentative plans
for  the  annual  meeting  were  formulated.    The  matter  of  recommending
the  inclusion  of  an  examination  in  legal  ethics  in  all  bar  examinations
was  discussed  and  ?  resolution  on  this  subject  will  be  presented  to  the
coming meeting.

Your Committee desires to recol.d its gI.ateful appreciation to the Car-
negie  Foundation  for  the  Advancement  of  Teaching  for  its  generosity  in
voting  a  five-year  grant  to  the   Conference  in   a  total   sum   of  $15,000,
$5,000  of  which  has  been  available  this  year,   $4,000   of  which  will   be
turned  over  to  us  next  year,  and  83,000,  $2,000  and  $1,000  in  the  thi.ee
succeeding years,  respectively.    Without  this  financial  assistance  it  would
have been  impossible to carry on the work  of the  Conference on the  scale

317



in  which  it  has  been  conducted,  or  to  look  forward  as  confidently  to  the
future as we may with this assurance of help.

A further  source of great  help  to the  Conference  in  its  initia,1  efforts
has  been  a  contribution  by  the  American  Bar  Association  in  the  amount
of  $2,500.    Approximately  $1,400  of  this  fund  was  spent  in  paying  part
of the transportation expenses of delegates to the first annual meeting and
the balance was  used for  general  purposes of the  organization.

Your  Committee  also  desires  to  express  its  thanks  to  those  states
which  have  contributed  and  particularly  to  the  Board  of  Governors  and
the Committee of Bar Examiners of the State of California for a contribu-
tion of $500.

The  diminishing grant  given  us  by the  Carnegie  Foundation  for  the
Advancement of Teaching was made in that manner on the theory that if
our  organization  was  of  real  value  to  the  profes'sion,  it  should,  in  the
course   of  five  year,s,   be   self-supporting.     This   is   not  an   unreasonalble
argument.    While application was made this year to all states to  assist in
the work,  as will  be seen from the accompanying report  of the  Treasurer
only nine actually made contributions.   This  was  doubtless  due to the  crit-
ical  financial  conditions prevailing over the  country,  the  inability  of  some
states,  due to statutory provisions,  to make  contributions for this  purpose
out of the bar examiners' fund, and perhaps  in some cases to a skepticism
as  to  the  value  of  the  organization.     The  National   Conference  of  Bar
Examiners  has  now  had  a  year  to  prove  its  value,  and  if  the  examining
boards of the several  states feel  that  we are justified in  continuing as  we
have  begun,  it  will  be  neces.sary  for  them  to  secure  contributions  from
the  appropriate  agencies  in  their  states  for  this  purpose.    Even  a  slight
increase  in  the  examination  fee  would  seem  to  be  warranted  for  this
purpose  in those  states  where  the  number  of  applicants  is  large  enough
to  bring  in  a  worth  while  amount  by  this  means.    Several  of  the  larger
states  have  indicated  that  they  will  take  on  their  share  of  the  burden
during the  coming yea,r.

The overhead of the organization has  been kep,t  down to  a minimum,
and  although  the  Secretary-Treasurer,  who  is  also  Editor  of  "The  Bar
Examiner,"  has  devoted  a  considerable  amount  of  time  to  the  enterprise,
he  has  done  so  without  receiving  any  remuneration  from  the  Conference
for  his  work.    It  is  essential  that  every  bar  examining  board  give  the
matter  its  individual  attention,   because  if  contributions  are  not  forth-
coming it will  be necessary to curtail the work which  is being  done.

Respectfully  submit,ted,
JALMEs  a.  coLL"s,  cha;irmcm,

A.  G.  C.  BIERER,  JR.                                  WILL  SHAFROTH
STUART  B.  CAMPBELL                                STANLEY  T.  WALLBANK
CHARLES  P.  MAXWELL                             PHILIP  J.  WICKSER

Members  of  the  E"ecutive  Commi,ttee.
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Progress in Adoption of Bar Standards
On September 1, 1932, Mr. Guy A. Thompson,  President of the Amer-

ican  Bar  Association,  issued  the  following  statement  to  the  Associated
Press :

"On  September  1,  1921,  the  lawyers  of  the  United  States,  acting

through  the  American  Bar  Association  in  session  at  Cincinnati,  received
and adopted the report of a distinguished committee of which Elihu Root,
former  Secretary  of  State,  was  Chairman,  advocating  certain  standards
of  admission  to  the  bar.    These  included  a  recommendation  that  every
candidate for the bar  should be a graduate of a law  school  requiring for
admission  two  years  of  college  education  and  having  a  course  of  study
three  years  if  a  full-time  law  school  or  a  correspondingly  longer  course
in  the  case  of  a  part-time  school.    At  that  time  Kansas  was  the  only
state which had a  rule  requiring two  years  of  college  education,  effective
in  the  future,  and  there  were  twenty  jurisdictions  which  did  not  even
require  any  high  school  education.

"Today,  eleven  years  after  the  adoption  of  that  report,  it  is  well  to

take .stock and see what has been ac`complished.    At the present time there
are nineteen  commonwealths,  in which  53  per  cent  of the  lawyers  of the
United States ptractice, where  either  presently or  prospectively two  years
of  college  education  or  their  equivalent  are  required  of  substantially  all
applicants.    In  addition,  in  fifteen  more  jurisdictions  the  standards  of
the  American  Bar  Association  have  been  approved  by  the  State  Bar
Associations.    Only nine states remain which still have no  requirement of
general  education.    In  1921  only  one  law  school  out  of  five  required two
years  of  college  education  for  admission,   whereas  today   seven  out  of
every ten make that a prerequisite.

"Census  figures  show the  number  of lawyers  in  the  United  States  in

1930 to be 160,605, an increase of 31 per cent during the preceding decade
as  against  a  16 per  cent increase in  population.    This  flood-tide  of  aspir-
ants for a lawyer's license emphasizes the necessity for  a continued effort
to  bring  about  the  adoption  of  the  wise  recommendations  made  eleven
years ago by the Root icommittee."The  substantial  progress  made  since  1921  His  being  carried  on,  not

with the idea of excluding any  deserving applicant from an  already  over-
crowded  profession,  but  rather  with  the  object  of  protecting  the  public
against  unfit practitioners.    The  purpose  of  the  qualifications  favored  by
the  American  Bar  Association  is to  assure the  people  that  those  licensed
as lawyers shall be not only men of character, but also men who have had
sufficient   educational   instruction   and   background   and   adequate   legal
training  to  entitle  them  to  public  confidence  as  honest  and  competent
memJbers of the bar."
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An Interesting Correspondence
To The Bar Ettaniner..

The  enclosed  correspondence  raises  points  that  it  seems  desirable  to
refer  to  the  Boards  of  the  ,several  states,  and  in  particular  to  those  of
Virginia  and  New  York.    Your  columns  constitute  the  most  convenient
medium  of  communication.

Very  truly yours,

September  14,  1932 ALFRED  Z.  REED.

***

``MR.  ALFRED  Z.  REED,

Staff Member of .the icarnegie  Foundation,
522 Fifth Avenue,  New York City.

``My dear Mr.  Reed:-

"May I trouble you to ask for a little information and advice about

the U. S. Kent School of Law?
"I  have  a  nephew  who  is  very  much  interested  in  taking  up  the

study  of  law  but  has  not  completed  his  high  school  education.    He  is
twenty-four years old,  his parents are  dead  and he has to support him-
self.    He, therefore, feels that he ,cann,ot take the time to finish his high
school  education  and  take  two  years  of  college  before  even  starting
the  study  of  law.    He  heard  of  this  Kent  School. and  has  enrolled  but
only  paid  for  the  first  month.    He  comes  from  Maryland  and  thinks
he can take this one or two years study of law at the Kent School, take
the  bar  examination   in  Virginia   and   by   studying  while   practising
there for five years he can work up  so  he can  come  back to  New York.
He  thinks  the  work  and  practise  along  the  line  he  wantis  will  do  him
as much  good  as the  scholastic training.

``This  Kent  School  seems  to  be  the  only  one  where  you  can  study

under such condition.s.    I do not know and cannot seem to find out much
a`bout  it so do not feel  in a  position  to  advise him.

"I will, therefore, appreciate it very much if you will give me some

information and advice about it.
``Thanking you,  I am

Very  truly  yours,

(Signed)--------------------------.---------.--.-.-..„
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t
September  14,  1932.

"My dear                                      .

"Replying  to  your  enquiry  of  September  13,  your  nephew,  at  the

age  of twenty-four,  is  old  enough  to  make  his  own  decisions.   In  decid-
ing  as to  his  future  education,  he  might  do  well  to  pay  some  attention
to the following considerations :

``(1)     Mo.st  people,  including  the  present  writer,  who  have  looked

into  the  matter believe that  the  best  way to  ensure  succe,ss  in  the  pre-
carious  career  of  a  lawyer  is  to  devote  a  considerable  amount  of  time
to   preliminary   preparation.      This   includes   what   you   describe   as
`scho]astic  training','  whether  received  in  a  high  school,  in  a  college,  or

in a school  of law.
"I  appreciate  your  nephew's  impatience,  and  sympathize  with  it.

If  he  were  to  decide  to  fulfill  the  regular  requirements  for  admission
to  the New York bar,  by education  received while  he  supports  himself,
he  will  be  obliged  to  postpone  his  admission  for  several  yearis.    On the
other ha,nd,  he would  have the  satisfaction  of feeling that  he  had  made
real  sacrifices  to  secure  a  sound  preparation.     And-if  he  will  take
the  word  of  one  who  once  had  to  face  a  similar  problem-he  is  not
as far behind his fellows,  in life's race,  as he is now sometimes tempted
to  believe.    By  all means,  he has  no  time  to  lose.    But  if  he  spends  his
time  to  good  purp6se,  and  does  not  merely  fritter  it  away,  then  I  can
assure him of one thing:    Ten, or even a dozen years from now,  he will
not seem-either to himself or others-to be hopelessly superannuated.

`` (2)     If, none the less, he prefers, to try to beait the system, by the

method which he outlines, it is only fair to warn him that bar examiners
are  quite  capable  of  changing  the  rules  of  the  game  on  short  notice.
Whether.,  after  one  or itwo  years'  study  in ,the  U.  S.-Kent  School  of
Law  he  would  be  qualified  to  pass  the  Virginia  bar  examination,  is  a
question as to which I can pass no opinion-I do not know enough about
either the U.  S.-Kent School of Law or the Virginia bar examination.
But  even  if  he  should  be  qualified,  it  is  entirely  possible  that  by  that
time  the  Virginia  bar  examiners  might  have  so  changed  their  rules
that he would  not be permitted even  to take the  examination.

"(3)     Similarly, if he pictures his five years of practice in virginia

merely  as  a  part  of  his  education,  that  will  enaible  him  eventually  to
secure  what  we  might  term  a  `backdoor'  admission  to  the  New  York•bar,  he  run,s  the  risk thait the  New  York  examiners  might  regard  this

as  an  evasion  of  their  rules.    If  they  and  their  allied  committees  of
character  and  fitness ,should  so  regard  it,  and  should  nevertheless  feel
technically  bound  to  admit  him,  they  have  considerable  oppol.tunity  to
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postpone  the  admission  of  applicant,s  of  whom,  for  any  reason,  they
disapprove.    And  if they have  not  already  power  absolutely  to  exclude
an  applicant  who  comes  up  by  ,so  devious  a  route,  they  might  acquire
this  power in time to  make short  shift  of your  nephew's  ambitions.

"I have written to you quite fully in regard to a matter as to which

your  nephew  must  finally  make  his  own  decision.    If  I  can  be  of  any
further assistance,  either to  him  or to  you,  pleaisie  command  me.

Very  sincerely  yours,

ALFRED  Z.  REED."

Program for the  Second Annual Meeting  of The
National  Conference  of  Bar Examiners.

Sunday , October 9
Meeting of the  Executive  Committee  of  the  Conference  at  the  May-

flower  Hotel,  8 P.  M.

Mondany,  October  10

United  States  Chamber  of  Commerce  Building

Morrving  Ses8hon..  10  o'chock

Mr.  James  C.  Collins,  Chairman  of  the  Board  of  Bar  Examiners  of
Rhode  Island  and  Chairman  of the  Conference,  presiding.

Report  of the  Executive  Committee  to  the  Conference.
Address by the  Chairman.
Addr.ess  by  Dean  Albert  J.  Harno,  Pre,sident  of  the.  Association  o£

American  Law  Schools,  on  the  subject  of  "Lights  and  Shadows  in
Qualifications  for  the  Bar."

Address  by  Mr.  Alfred  Z.  Reed  of  the  Carnegie  Foundation  for  the
Advancement of Teaching on the subject of "The  Opportunities  of
a Board of Bar  Examiners."

Address  by  Mr.  William  Harold  Hitehccek,  Chairman  of  the  Massa-
chusetts  Board  of  Bar  Examiners,  on  the  subject  of  "Recent  Bar
Examination History in Massachusetts."

A/te77ooo7o  Sess€.o73..   e  o'cZoc¢  -Round  Table  Conferences.

1.    Overcrowding of  the  Bar  and  Repeat.ers.
Discussion  by  Mr.  Stanley  T.  Wallbank  of  Colorado,  Dean  Paul

Shipman   Andrews   of   Syracuse   University   College   of   Law,
Mr.  Alfred  L.  Bartlett of icalifornia,  and others.
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Lights and Shadows in Qualifications
folf the Baff

BY  DEAN ALBERT  J.  HARNO*

Pre8i,dent  of  the  Assocwhion of  Ameri,con Iiow  Schoods.

When  I  was  asked  to  speak  \biefore  this  Conference  I   readily  conl
se,nted.     Too  readily  I  thought  later,  when  in  serious  communion  with
myself  I  was  faced  with  the  problem  of  gathering  my  thoughts  into  a
bundle,  for  then  only  did  I  begin  to  question  my  qualifications  for  the
undertaking.    I  doubted  my  competency  and  was  puzzled.    Why  was  I
given  this  privilege?    Perhaps  the  situation  bears  some  resemblance  to
that which arose, I  am told,  in  a southern  community  some time  ago.    A
colored  minister  who  was  beloved  by  his  people  had  accepted  a  call  to
another  church.    The  Sunday  following  his  departure  a  member  of  the
congregation  arose  and   spoke:     "Bretherns  and  sisters,  you  know  our
pastor  Rebend  Jones  has  departed  down  Mobile  way.    I  move  ye  dat  we
pass  de  collection lbox to  gib  him  a  little  momentum."

I  never  have  had  the  privilege  of  serving  as  a  bar  examiner.    Yet,
I  do  not believe I  am  utterly  unqualified to  appear before you, for  I  have
passed  through  your  workshop,  and  you  have  worked  on  me.    If  creden-
tials  of  experience  are  necessary  to  addriess  you,  I  truthfully  can  affirm,
I  have  had  an  experience~or,  ,should  I  say,  an  ordeal.    Once  I  appeared
before you as a humble suppliant-a neophyte.    Never was there anyone,
I  verily  believe,  who was in  greater  awe  of  you than  I,  and though years
have  passed  since then,  the  memory  of  that  occasion  remains,  and  some-
thing of the old regard lingers.

I  presume,  though,  that  the  principal  reason  for  my  being  here  is
that  I  am  an  officer  of  the  Aslsociation  of  American  Law  Schools,  and
that as  such  I  am  a  representative  spokesman,  though  unofficial,  on this
occasion.    If such be my commission, I welcome the opportunity to discuss
some  problems  with  you,  for,  as  I  see  the  situation,  your  group  and  my
group  are travelling paths whiich,  in the main,  lead in the same  direction.
The task which I had  set for  myself was to  explore these  paths  with the
aim that  I  might  find  whither they  lead  and that  I  might  define the  ob-
jectives  we  seek to reach.    As  I  now  give  you this  account  of the  results
of my  explorations,  I wish  frankly to confess that  often  in the process  I
fell  short  of  my  expectations,  for  much  of  the  region  through  which  I
travelled,  and  through  which  our  paths  must  lead,  still  remains  unex-

*Address  delivered  at  the  second  a,nnual  meeiting  of  The  National  Corrference  of
Bar  Examiners,  Octo.ber  10,1932.
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p]ored.    These  points  I  have  labelled  on  my  chart  with  question  marks
and  have  contented  myself  with  the  hope  that  others  may  in  time  follow
with  more  detailed  studies  and  more  accurate  descriptions.

Hardly  had  I  set  upon  my  journey  when  I  was  drawn  off  the  main
road to  what  I now believe to  be  a  by-path,  by  a  will-o'-the-wisp.    There
is icomplaint that the bar  is  over-crowded.    To this  I  listened.    There can
be  no  doubt  that  the  problem  i,s  a  serious  one.    Mr.  Wallbank  has  dealt
with  this  question  in  an  iexcellent  article.*    He  shows  that  the  National
Bar in  1910 numberied  114,000 lawyers ;  that in  1920  it numbered  122,000,
and that the estimates for  1930  are  160,000.    This  represents  an increase
since  1910  of  over  4097o.    In  the  same  period  the  nation's  population  in-
creased   about  33,%,   "and   her   per   capita   wealth   probaibly   twice   that
rapidly."    He  estimates  that  4,800  admissions  annually  would  keep  the
profession  at its  present number,  yet  approximately  10,000  are  being  ad-
mitted.    Assuming  our  present  numerical  strength  sufficient,  Mr.  Wall-
bank  inquires,  "What  of the  unneeded  5,200  new  lawyers  being admitted
annually?"  "The  examiner,"  he continues,  "with his  hand  on the  pulse  of
the pl.ofession is thus faced  first with  a  numerical  problem."t

The  Problem  of  Over-Crowdimcg
These are the questions  I  met at the  beginning as  I prepared  for  my

explorations.    Is  the bar  overlcrowded?    From the facts  available,  can  it
be  said  that  such  is  the  case?    If  it  should  be  I,ound  that  it  is,  what  is
the significance of such a situation?   With this established, would it follow
that  steps  should  lbe  taken  to  the  end  that  the  yearly  admiissions  be  de-
creased?    Could  it  not  be  said  with  equal  truth  that  other  professions
and  callings  are  over-crowded?    And if it could,  on  what  ground  can  the
bar justify taking steps to decreasie its members, or to hold them in check,
when  such  action  may  have  the  effect  of  forcing  young  men  into  other
lines  which are also  over-crowded?    Should  it be  determined that the bar
is overngrowded,  and that it is  desirable to check the  influx of admissions,
the  question  still remains,  whose task is  it to  deal with this  problem?    Is
it the responsibility of the examiners, the schools, the bar,  the legislatures
or  other  agencies?    A  few  moments  ago  I  said  that  I  had  charted  som(:
questions for further  study.    Many of these are  so labelled.    They cannot
be  answered  until  careful  studies  have  been  made.    They  are  marked  on
our  map  with  an  inscription  underneath  that  the  .explorer  has  viewed
these  regions  as  peaks  riising  on  the  distant  horizon  but  which,  with  the
time  and  resourlces  at his  command,  he was  unable to  explore.

Whoever  reads  Mr.  Wallbank's  article  cannot  fail  to  be  impressed
with  his  statistical  materials  and  will  be  inclined  to  follow  the  triend  of

*(1931)    1   Bar   Ex.   27.
i(1931)    1   Bar   Ex.   29.
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its  inferienoes  to  the  conclusion  that  the  bar  is  over-crowded.    I  should
not  wish  to tbe  understood  as  taking  the  position  that  he  is  wrong,  for
I am inclined to believe that he is right.    The influx of lawyers each year
appears  to  be  overwhelming.    I  raise  this  question,  however ,---have  all
the  determining  factors,  all  the  variants  been  accountied  for?    Has  Mr.
Wallbank  given  ,sufficient  study-he  mentions  this  factor~to  the  rise
o,f  per  capita  wealth  during  the  period  coveried  by  his  investigations?
Must  it  be  assumed  that  there  were  enough  lawyers  in  1900  or  in  1910,
the period with which he begins his  studies?    Has he considered the kind
of  legal  work  which  was  brought  to  a  lawyer's  office  in  1900?    Has  he
compared  that  with  what  a  lawyer  does  now?    American  life  was  cer-
tainly far less complicated in  1900 than  now.    May not its very  complex-
ity have given impetus to a rising tide of legal work, and if that ibe true,
how far does that factor tiend to absorb the increases in bar admissions?

Let  us  assume that the  bar  is  over-crowded.    It  probably  is,  yet  on
what ground can we justify taking steps to check admissions?    There are
factors  here,  I  verily believe,  which  should  cause  us,  before  going  on,  to
define carefully our position  and then  only to proceed  wary  of  Charybdis
and chary of Scylla.   Probably never before in American history has there
been  a  greater  outcry  about  the  over-crowding  of  the  various  agencies
which  make  up  our  modern  life.    The  farms  are  over-crowded  and  they
have  over-produced.    The  same i,s true of industry and business.    All are
over-crowded,  and all, through one means or another, have taken steps to
check  the  flow  of  man  power  in  their  direction.     Not  only  have  they
checked the influx, but they have ejected large numbers from .within their
ranks until today millions of men  and women are without means  of live-
lihood  other  than  public  charity.    The  advice  once  freely  given  to  many
aspirants  to  the  profession  to  sleek  another  calling  has  today  become
but a mockery or  an empty sound.

The  American  bar  can  never  forget  that  it  is  a  public  agency.    It
is  not  an  organization  swo.  ?.w7.€s,.  it  is  not  a  spiecially  privileged  group
which can set its own standards and conduct its affairs irrespective of the
effect they may have  on other public  groups.    In the last  analysis it  is a
service agency which can maintain its position only so long as it is useful
to  society  through the  services  it  renders.    And  if  this  be  true,  it  must
follow that  it  cannot  justify  aicts  restricting  admissions  to  it  merely  as
measures  protective  for  itself,  but  must  find  support  for  them  on  more
general and  altruistic  grounds.    These,  I take it,  would  involve consider-
ation of the  question whether  such  acts  further the  best  interests  of  the
public  which  lawyers  must  serve.

This appears to me to be the heart of the problem.   Would the general
welfare  be  promoted  through  more  stringent  restrictions  in  bar  admis-
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slons?    Or,  stated  differently,  would  the  people  who  make  up  the  social
group  be  so  interested  in  and  benefited  by  an  improved  personnel  of  the
barthattheywouldbewillingtodenytoindividualsinconsiderablenum-
berstheprjvilegeofbecoming]awyers?Iamwillingtoassumethatthey

#d±tbheL:bEfdT.b#gewve"aa[£i-:aig!i:trLQ.1sDpiqnu+e+shat±g^nr±±=:e?±5_t£9#.uc=reetfhu?ts:E%than it has had.   How many lawyers can the country well absorb?   When
is it saturated  with  lawyers?    In  1910 there  was  approximately one  law-
yertoevery801persons,andMr.Wallbankestimates,atthepresentrate
of  increase,  in  1940  there  will  be  one  for  every  548.    Can  we  say  with
assurance  that  the  number  of  lawyers  in  1910  was  sufficient,  and  that
since  then  there  has  been  an  over-production?    Once  more  this  territory
has not been fully explored.

Please  do  not  understand  me to  be critical  of the  studies  which  have
been  made.     They  have  been  excellent,  and  they  show  a  commendable
efforttoimprovethesituationoftheAmericanbarinitsrelationstothe
public.    I  have  said  that  I  am  wimng  to  assume  that  the  bar  is  being
over-crowded,  and  that  it is to  the  public  interest to restrict a  too-great
influx  of lawyers.    With an  over-crowded bar,  and with one not carefully
selected,  surely  the  stl.uggle  for  existence  among  lawyers  must  become
acute,  and  this,  in  turn,  must  account  for  much  that  is  unethical  in  the
practice.     But  here  again  I  should  wish  for  more  detailed  and  specific
data.    Is  it theory only that  economic  pressure  causes  unethical  conduct,
or can we get the facts?  My point in raising these questions,  I wish to be
clear,  is  not  because  of  any  desire  or  motive  to  appear  meticulous   or
pedantic;neitherdo1wishtop]aceobstaclesinthewayofthemovement
to  improve the personnel of the  bar.    I am  fully in  sympathy  with what
is  being  done,  yea,  I  rejoice  in  it.    I  wish  only  to  suggest  that  we  walk
circumspectlyandwithcaution,Iestourenthusiasmleadusintogrief.

My  belief that  over-crowding,  if there  be  such,  does  not  present the
principal  problem  which  confronts  us  was  indicated  earlier  in  these  re-
marks.    It is, at ibest, a subsidiary issue,  and this,  I believe, becomes plain
once  we  have  conceded that  it  is  the  public  which  is  primarily  and  prin-
cipallyconcernedintheaJcquisitionofabetterbar.Thepubljcisnomore
concernedinthefactthatthebar,assuch,suffersthroughover-crowding
than  it  js  in  a  similar  condition  in  the  rankis  of  labor,  or  wholesale  or
retail grocers, or farmers or of any other agencies.    The public  interests
are  touched  when  any  group  becomes  over-crowded.    But,  I  repeat,  Iaw-
yersarenotaspecialconcernofthepubliicmerelybecausethebarisover-
crowded.    It is only when  unfavorable  conditions,  which  beset  an  agency,
peculiarlyaffectthegeneralwelfarethatthepublictbecomesspeciallyin-
terested.    What then is the situation of the bar?    The lawyer works  in  a
representative capacity.    He is the agent for other individuals in matters
of  trust  and  confidence.    He  also  js  a  public  agent,  for  by  virtue  of  his

17



position  in  society  much  responsibility  I alls  on  him  I or  shaping  and  de-
velopingthelaw.Noone,Ibelieve,willdenyitistotheinterestsofthe
public  that  services  of  this  nature  be  intrusted  only  to  persons  of  out-
standingcharacterandintegrityandwhohave,inaddition,aperceptionof
social values.    And if this be true, the personnel of the bar  is  a peculiar
publicconcern.Fromthisvantagepoint1believewemayglimpsethegoal
toward  which  the  paths  we  have  been  exploring  lead.    We  seek  a  bar
whosemembersarequalifiedthroughmentaltrainingandthroughattri-
butes  of  character  to  accept commissions  of  trust  and  confidence  and  to
undertake the responsibilities  of  leadership  in public  affairs.    When once
this becomes  apparent the question of  over-crowding  slips  into  its  proper
place.Itisafactortobedealtwithwhenitmakesmovementtowardour
goal  more  diffiicult.

Now  that  our  objective  has  been  defined,  progress  should  be  easier,
butasyetweseeitonlyasagoalinthedistance,apeaktoweringhigh
above  its  surroundings.    There lie between  it  and  us  numerous  otbstacles
and impediments which make travel difficult.    That this  peak be reached
and  scaled is to  the  interests  of  all.    By  all  I  do  not  mean  a  particular
groupbutthepublic.However,thereisalackofdefinitenessastowhose
responsibility  it is to  organize,  equip  and  maneuver  the  expedition.    The
publicisconcerned,butobviouslyiticannot,assuch,undertakethetask.
It must  act through  agencies,  several  of  which  are  at work,  but none  o£
which  has  been  commissioned  to  proceed  with  sole  responsibility.    Par-
ticularly,tomentiononlythemoreprominentones,theseagenciesarethe
schools,  the  bar  itself ,  courts,  legislatures,  character  and  fitness  commitH
tees,  and  the bar  examiners.    Each  plays  a  more  or  less  important part
inthiswork,butitisexceedinglydiffiiculttodefinetheirseveraljuri,sdic-
tions  and  responsibilities.     If  it  were  but  possible  to  coordinate  their
efforts,  progress would be  greatly  facilitated  and there  would  be less  re-
luctanceonthepartofeachgrouptoacceptitsshareoftheburden,but
that is another story.    To it I will return.

The Scho,als

Of  the  agencies  which I have mentioned,  I  choose  first  I or  consider-
ation  that  with  which  my  own  work  has  made  me  most  I amiliar~the
schools.    Even here I feel  my  self-reliance faltering,  as it frequently has
before  while  I  have  attempted  to  fashion  thoughts  into  words  for  this
paper,infearthat1cannotadequatelyfitthisagencyintothesoheme1
amseekingtodescribe.Manylawschoolshavegrownupsoirresponsibly
and  in  such  a  helter-shelter  way  that  it  cannot  be  said  that  they  are
amenabletoanyplan.Theyhavecomeintoexistenceoften,Ifear,with-
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out  regard  to  social  needs,  and  as  the  ravens,  they  have  sown  not  and
neither  have  they  reaped.    Frequently  they  have  been  set  up  to  furnish
means of subsistence for their operators through fees  collected or to pros-
per the budding ambitions of some fledgling college which wants forthwith
to  become a  university  boasting  of  professional  school  connections.    It  is
unfortunately  a  faict  that  a  law  school,  so-called,  can  be  organized,  and
after a fashion  operated, with a thin  pocketbook and  an oily tongue.

In  many schools which hold  out professional training there is,  I fear,
a want of appreciation of those finer  qualities  needed  in  individuals  seek-
ing admittance to the profession.    Ideally a law school should take account
not on-1y of the responsibility it owes to its students, but also of that which
it owes  to the public.    The  stamp  of its approval  should  be  placed  only  on
those  who  have  shown  marked  promise  to  measure  up  to  the  standards
society  rightly  should  demand  of  members  of  the  profession.    It  should
select for advancement  in  its  courses only  such  aspirants  as  have  demon-
strated  high  mental  caliber.     These  it  should   educate  to  the  end  that
they may extend to the fullest their knowledge  of the  law.    Likewise  and
equally,  it  should  seek  to  develop  in  them  an  appreciation  of  the  highest
eQthh^1`=`a^1  .Sta=`=±^r$5  =F~S _Lt_o  .inspfr6 `?  co.nsc±oir-s.iriis--ii£--tirie-+i=c='-a .:=#;€:
should  assume  in  society  in  coordinating  social  and  economic  forces  and
in  promoting the  wise  development  of  the  law.    This  I  believe  to  be  the
high  objective  peak  all  agencies  affecting  and  influencing  the  type  of  in-
dividual  who  is  given  the  privilege of  entering the  professon  should  seek
to  reach,  and  no  law  school  is  worthy of  the  name  which  does  not  set  its
course by that goal.    Unfortunately there are way-stations  along the trail
which leads to this peak,  among which might be named bar  examinations,
book knowledge of law and familiarity with  legal  quirks,  which  often  are
mistaken  for  the  goal  itself,  on  the  reaching  of  which  many  who  travel
this  path  stop.

This  story  would  not  be  complete  if  I  did  not  mention  the  fact  that
a number  of law  schools  are  conscious  of these  larger  responsibilities  and
are fashioning their  programs  to meet them.    There  has  been  during the
last three  decades  a  distinct  movement among  law  schools  toward  higher
standards.    There has been a standardization of the period of professional
study  at  three  years  for  full-time  students.    There  has  been  a  constant
trend  toward  advancing  the  admission  requirements  to  law  study.    The
Association  of  American  Law  Schools  which  includes  seventy-six  schools
has  set  a  minimum  admission  requirement  of  two  years  of  college  work
for  all  schools  within  its  membership.     The  American  Bar  Assceiation
has  adopted  a  similar  standard  for  schools  placed  on  its  approved  list.
Several  schools  are  exceeding  this  requirement ;  some  prescribe  a  degree
as condition to entrance and  others  three years  of college work.    A num-
ber  have  set  up  standards  of  quality  involving  grade  requirements  and
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other tests for admission, and so are further sifting the mental caliber Of
those  students  they  are  willing  to  enroll.    Many  have  grade  or  quality
standards  a,s conditions to advancement in  school and to  graduation.   The
poorer  materials  are  eliminated  by  these  sifting  processes.    And  finally
there is  a well  defined  movement in these  schools to  broaden  the  scope  of
their  teachings  to  the  end  that  students  will  acquire  an  appreciation  of
the purpose and workings Of the law in its relation to  other social institu-
tions and of the function and place of the lawyer  in the social  scheme.

There  cannot  be  any  question.of  the  place  and  importance  of  the
law  sichool  as  an  agency  for  furthering  a  better  qualified  bar.    By  this
remark  I  do  not  mean  to  suggest  that  I  hold  lightly  the  work  of  other
agencies.     Each  in  its  respective  sphere  has  important  services  to  per-
form.   The  point  is  that the  bar  examiners,  may  they  labor  ever  so  effi-
ciently,  cannot adequately remedy the situation  if a tide of poorly trained
materials  is  continually  washed  up  to  them.    Character  and  fitness  com-
mittees  cannot  do  it;  neither  can  the  bar.   The  barriers  must  be  located
at a more strategic place.    I take it they must be inserted in the schools.
But even here, the schools working by themselves are unequal to the task.
They  might  ,succeed  if  they  would  work  concertedly;  but  this  they  are
not  doing  and they  are  not  likely to  while  the  public  regulations  bearing
on  admission  are  so  loosely  drawn  that  they  permit  those  schools  with
little  or  no  perception  of  social  responsibility  to  provide  recruits  for  the
profession.    The  result  is  that  those  schools  which  are  \seeking  through
teaching and  administration  to improve  the  quality  of their  students  are
decreasing their  output,  while  others  less  conscientious  are  swelling their
enrollments  and  their  products.     Here  lies,  I  believe,  the  crux  of  this
problem.    If  the  personnel  of  the  bar  is  to  ibe  strengthened,  work  must
be  done  at  this  point,  but  no  agency  working  single-handed  can  hope  to
accomplish  much.    Improvement,  if  made,  must  come  through  the  co-op.
erative  efforts  of all the  agencies  concerned.

The  Bun  Ettanndmer8

And now may we turn our attention to the place and function in the
scheme  I  am  seeking to  describe  of  some  of the  other  agencies  involved?
Here  is  territory  I  am  even  more  reluctant  to  explore  than  that  of  the
schools, for in it I find myself little better than a stranger, and though not
a  trespasser  I  can  claim  here  no  greater  privileges  than  those   of   an
invitee.

It has been  said of bar  examinations  that they have not proved  suc-
cessful as methods for determining the intellectual capacity  and fitness Of
candidates for admission to the bar.±   I shall present a different view-one

*Green, "Bar Examinations and  the Integrated  Bar"  (1932)  1  Bar  Ex.  213.
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that  will  not  be  taken,  I  suspect,  to  be  uncritical,  and  yet  one  that  will
leave to the bar examiners a highly important function to perform.  I shall
begin by suggesting that it would ibe helpful if the examiners would under-
take to  define  their  objectives.    It  would  be  desirable  if  they  would  seek
to determine the position they occupy,  particularly in  its relation to other
agencies.    As  I  see  it,  the  examiners  are  the  official  gatekeepers  to  the
profession.    Their sphere of influence is  important,  but their task is  soon
performed, for they ask only the password of those who seek to  enter the
gates  and  if  it  is  spoken  as  they  believe  it  should  be,  the  candidate  is
passed into the jurisdiction of the profession.

It  is  of  interest  to  observe  that  the  password,  on  this  occasion,  is
taught to  the  candidate  by  another  agency-the  school-with  which  the
examiners  frequently  have  no  contact,  and  where  one  exi,sts  it  often  is
no more than a nodding acquaintance.    Since it is important for the school
to  teach  the  candidate  the  proper  password,  it  would  seem  that  there
should be  some  understanding between  the  examiners  and the  schools,  as
to  the  nature  and  pronunciati,on  of  this  word,  but  all  too  often  there  is
none.    Stated differently, and without the figure, there is,  I fear at times,
a  gap  between  the  teachings  of  the  school,s  and  the  examinations  of  the
examiners.    When this  occurs,  the  principal  mourner  is  the  unfortunate
and  helpless  candidate.     Both  agencies  should   guard  against  such  cir-
cumstances and to that  end  should  cooperate  in  seeking a  common  under-
standing.     The  schools,  when  they  are  meeting  their  responsiibilities  in
that larger  sense which  I  have  sought to  describe,  take  cognizance  in  fit-
ting icandidates not only for bar examinations but also for usefulness after
the examination  as professional members of  society.    The bar  examiners,
in shaping their  examinations,  should seek to test candidates not only on
their  legal  learning,  but  also  on  their  qualifications  for  professional  re-
sponsibilities.

This  should  be  and  no  doubt  is  their  aim,  but  examiners  wheriever
found, be they on the staff of a university or official interrogators for the
bar,  cannot long remain insensible to  and uninfluenced  by the quality and
class  of materials they  exainine.    Whatever their hopes  and  ideals  at the
inception of their work, they.will, before they have gone far,  yield to this
influence.    I  speak not heriesy,  but fact.    May  we assume for  purposes  of
illustration that there  exist in  a  given  jurisdiction  five  law  schools,  three
of them poor  and two  of them  good.    No  doubt,  if conditions  are  normal
and the examiners alert,  a greater percentage of the candidates from the
better  schools  will  pass,  but  so  also  will  some  of  the  output  from  the
poorer ones,  and  the  unqualified  material  from  all  the  schools,  weighted
as  it  is  from  the  poorer  ones,  will  influence  and  lower  the  examiners'
standards.   This factor alone probably accounts for the admission of many
who are unfit.
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As  the  scheme  for  bar  admissions  stands,  the  examiners  are  com-
pelled to  bear the  full brunt  of this  constant  surge  of  candidates.    These
come  not  singly  so  as  to  I.end  themselves  to  individual  inspection,  but  in
numbers  and  in  some  places  like  a  mighty  host.    Some,  to  ibe  sure,  are
well  equipped  and properly prepared for the ordeal,  but many,  too  many,
are  ill-preparied.     That  the  examiners  struggle  conscientiously  and  val-
iantly  over  their  assignment,  no  one  will  seriously  doubt,  but  the  time
allotted  to  them  to  perform  their  task  and  the  devices  given  them  with
which  to  work  render  improbable  the  acicuracy  of  their  assortments  and
classifiications.     Bar   examinations   are   not   sufficient   precautions   with
whiich to  select those  who  are qualified  to  practiice  law.    The  marvel  of  it
all  is that the  examiners  are  able to work  as  efficiently  as  they  do  under
these  circumstances.

The  difficulty  has  been  stated  cogently  by  one  of  your  members  in
these  words:     ``Any  system  of  examination  which  passes  less  than  60C/o
of  those  first  applying,  but  which  eventually  passes  more  than  80%   of
the  whole  number,.indiicates  first,  that  it  has  not  been  properly  related
to  the  educational  system  whose  products  it  judges;  second,  that  it  is
serving the  public ibut  indifferently  well  by  saddling  upon  it much  of  the
very material from which it was  designed to afford protection ;  and third,
that there  is  something wrong  with the  educational  system  itself,  to  cor-
rect which will require both the knowledge and the cooperation of those in
charge of the final examinations."§

Such  is  the  problem;  the  solution  will  not  come  through  badgering
the  examiners,  for  in  most jurisdictions they  are  performing to  the  limit
of  their  icapacities.    Neither  can  we  lay  the  weight  of  the  responsibility
upon the schools, at least not while under public regulations each remains,
for the most part,  a  law  unto  itself .    So  long as ,these  regulations  remain
as  they  are,  the  poorier  schools  will  continue  to thrive  and to  thi.ust their
products onto  the  examiners.    This,  I believe,  gives  us the key ito the  situ-
ation.    A  first  line  of  barriers  should  be  erected  to  carry  the  brunt  of
turning back the unfit, and these barriers, in my opinion,  should be placed
at the gates  of and within the  law schools.    An  adequate  selective  process
should ibe employed  under which only candidates of promise would be per-
mitted  to  begin  the  study  of  law.    The  movement to  establish  a  require-
ment of college work as a  condition to  entrance is  a  step  in that  direiction.
Other  selective  processes  might  comprise  scholarship  requirements  and
various  tests  including pers,onal  interviews  with  the  applicants.    A  num-
ber of schools have initiated such programs.    To make ,the scheme effective

§Wickser,   "The   Idealsi  and   Problems   for  a   National   Conference  o.I   Bar   Exam-
iners"   (1931)   1  Bar  Ex.   4,  8.
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only  those  schools  which  sift  their  materials  both  before  and  after  they
begin  law  study,  and  which  give  a  type  of  training  conceived  to  develop
candidates for the responsibilities of professional life,  should,  under public
regulations and rigid inspections, be permitted to exist.    If it be said that
such  a  program  is  undemocratic  and  tends  to  make  a  caste  of  the  pro-
fession,  the  answer  is  that  we  are  trying  to  develop  a  class-a  class  of
individuals  possessed  of  high  ethical  and  mental  qualities  such  as  would
fit  its  members  for  professional  duties  and  for  responsibilities  of  trust
and confidence.

Such  a  program  in  its  scope  would  not  exiclude  the  bar  examiners.
If  properly  conceived  it  would  have  within  it  a  place  for  them,  a  place
less  arduous  and less thankless than  they  now occupy,  but  one  of  greater
dignity  and  influence.    They  would  be  relieved  of  much  of  the  responsi-
bility of making selectioh of candidates,  as this task would have been per-
formed,  for  the  most  part,  before  the  candidate  reache,s  that  final  stage
of  his  journey  toward  the  profession.    Bar  examiners  should  remain  in
this  scheme to make the final  check on the  qualifications  of the  aspirants,
and  they  should  also  ibe  the  means,   as  public  representatives,  through
which  the  profession  and  the  public  may  learn  of  the  way  the  schools
are  performing.     The  examiners  would  thus  continue  to  discharge  the
important I unction of guarding the  doors to the profession,  and as  public
agenits  they  would  assume  the  responsibility  of  informing  the  public  of
the  progress  of  legal  education  and  of  the  status  and  standing  of  law
schools.

Of the assignments mentioned, I should rate highly that of furnishing
information  to those who  wish to  study  law,  to the  profession  and to  the
publiic  generally of  the  standing  and  rating of  law  schools.    It  would  be
beneficial  if  these  facts  were  made  known.     Often  it  has  come  to  my
knowledge,  and  I  speak  not  hastily,  tha`t  a  school  through  alluring  pub-
licity has  raised itself to a high  position  in  the public  estimation  when  in
any  stat`ement  of  aiccurate  facts  it  should  have  a  low  rating.    An  official
agency should have the duty  of making these facts known.    I  know of  no
method  that  would  improve  legal  education  more  rapidly  than  this.     I
should  assign  this  responsibility  to   the  bar  examiners  working  in   co-
operation with the schools and the bar itself .    Such  duties,  if given to the
examiners,  would  pre,suppose  that  they  be  men  fully  in  sympathy  and
conversant  with  the  problems  and  the  trends  in  legal  education.    To  as-
sure this  and to  secure a program which would function with  a  minimum
amount  of  friction,  a  plan  should  ibe  devised  for  conferences  with  the
schools  and  with the  bar.    I  regard  these  contacts  as  essential  to  this  or
any other program which looks to the improvement of the bar's personnel.
The public  depends  on these  agencies for  leadership.    Each has  a  part  in
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the  program,  but  as  yet  they  have  not  seen  clearly  the  advantagies  to  be
derived  through  an  understanding  of  each  other's  problems  and  through
effective cooperation.    Whatever else  is  done,  this  should be the  next step
in  the program.

Other  Contributing  Agenal,e8

Other  agiencies  are  at  work.    Of  these  it  is  difficult  to  evaluate  the
f unctions of character and fitness committees.   Perhaps their duties might
be  merged  with those  of the  examiners,  allowing them  to  judge  both the
ethical  and  mental  qualifications  of  the  candidate.    Some  agency  should
continue the work of scrutinizing the applicant's ethical qualifications,  but
there should be no overlooking of the fact that this is a task mo,st difficult
to perform.    My work brings  me  into constant contact  with young people
preparing for  the  profession,  and  I  know  it  to be  well-nigh  impossiblie  to
form accurate judgments on this question.    It is only in the more flagrant
cases  in  whiich  a  student  has  shown  tendencieis  unmistakably  impeaching
his  integrity  and  moral  fiber  that  data  exist  upon  whiich  to  act.    Such
conduct,  however,  is  not frequent  among  students.    The  point  is  that  a
man  does  not  acquire  character  until  he  has  been  confronted  with  the
problems   of  practice.     Many  men,  I  am   sure,   lead   upright   lives  only
because they have never met the pres,sure  of temptation.    A  man's worth
shows  up  under  the  tests  of  practice,  but  at  that  time  he  is  out  of  the
jurisdiction   of   character   and   fitness   icommittees.     The   functions   per-
formed  by  such  committees  should  be  retained,  but  we  should  not  make
the  mistake  of  overestimating  their  importance.    Profes,sional  character
is  and  must  remain  the  concern  of  the  profession,  and  it  is  to  the  pro-
fession  that we  must look for  action to  purge  itself  of  the  ethically  unfit.

Let us while we Continue,  and as we approach the end of the journey,
be  ever  mindful  of the  high peak which we  have taken  for  our  objective,
and  which  we  have  on  several  occasions  viewed  from  the  distance.    The
goal we seek to reach i,s a bar the members of which are endowed with the
highest  type  of  ethical  and  mental  attainments.    We  have  discussed  the
various  safe-guards  desiraible  to  assure  high  qualification  in  those  who
enter the pr,ofession.    We cannot,  however,  attain  our goal  unless the  bar
itself   gives  to   thi,s  question  whole-hearted   consideration   and   unless   it
performs  its  part  in  solving  it.    Wie  cannot  have  a  qualifiied  bar,  such  as
we have  been  describing,  unless the bar adopts more effective  means than
are  now  being  employed  to  expel  from  within  its  ranks  unprofessional
and anti-social members-the tricksters and the shysters.    This peculiarly
is  the  responsibility  of  the  bar;  it  cannot  escape  it.    If  it  performs  not
this  task,  we  cannot  reach  our  objective,  for  that  is  essential  to  our  ex-
pedition.    Would  that  these  statiements  could  ring  out  as  a  mighty  chal-
lienge  to  the  bar  to  shoulder  its  part  of  the  reisponsibilities  in  raising  the
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quality  of  its  membership,  for  this  it  must  do  if  it  is to  gain  and  retain
the  respect  and  the confidence  of the  people.

The  bar  also   should   assume   responsibility  for  familiarizing   itself
with the sta,tus of legal ieducation.    Good work in that direction is already
being  done  through  its  Council  on  Legal  Education.     And  though  this
enterprise  is of recent  origin,  the  effect of it  already has  contributed  rna-
terially toward  the improvement of the  educational  situation.    This  work
should go  on  and  should be  strengthened.    In  this  connection the  bar  can
perform  useful  services,  working  in  cooperation  with  the  examiners,  in
promoting higher standards  for legal  education  and  in  securing for  them
sanction  through  public  regulations.     The  bar  and  the   examiners  also
should  assume  the  responsibility  of  informing  thosie  agencies  empowered
to  raise  and  improve  standards-the  courts  and  the  legislatures-of  the
problems  and  needs  of the  profession ;  and,  morieover,  the  bar ,should  seek
to  develop  a  consiciousness,  permeating  its  whole  membership,  that  what-
ever  is  done  primarily  concerns  it  and  its  welfare,  for  we  are  seekingto
improve  other  agencie,s  in  order  to improve  the  bar.

This ibrings us to the end of our exploration and I fear also the end of
your patience.    But I beg the privilege of making one further observation,
and  this  time  one of  hope  and  encouragement.    Much  progress  has  been
made during the last few years, more than ever beforie,  in furthering this
expedition  in  which  we  are  engaged.    The  action  of  the  A,merican  Bar
Association  when  it  adopted  its  standards  for  legal  education  gave  tre-
mendous impetus to the  enterpri'se.    This  movement  once  begun has  been
carried forward splendidly by the Council  on  Legal  Education.    The  Car-
negie  Foundation  for  the  Advanicement  of  Teaching  has  performed  ex-
cellent  servicies.    The  work  of  the  Association  of  American  Law  Schools
likewise  has  promoted the  cause.   Finally  your own  Conf.erence was  dedi-
cated to  a  high  ideal,  when  it was formed  "for the  purpose  of  increasing
the efficiency of the state boards in admitting to the  bar only those  can-
didates  who  are fully equipped both  from  a  standpoint  of  knowledge  and
of character to  serve as  lawyers,  and  also to  study  and to  cooperate  with
the other branches of the bar in dealing with problems of legal education."
This  statement  of  ideals  and  your  splendid  work  have  given  new  direc-
tion and strength to our undertaking.    Thes,e forces, originated in different
sources,  but  all  having  a  common  aim,  give  great  promise  for  further
succes,s.    May the next movement be  one  looking toward  the  combination
and  coordination  of  all  the  agencies  at  work-of  the  schools,  the  ex-
aminers,   and   the  bar-and   as   one   may   they   all,   toiling   shoulder   to
shoulder,  press  ever  onward  toward  that  distant  peak  which  represents
the' goal  of  our  endeavors.
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The  Opportunnities  ®f a Board  ®f Bar
Examiners

BY  ALFRED  Z.  REED*

Of  The  Ca,rmegi,e  Fowndcwh,om^  i or  the  Adrmcuncemeut  of  Teaching

Your  chairman,  in  hiis  introductory  remarks,  tspoke  iof  the  generous
advice that has  been show.ered  upon you  from icertain quarters.    The title
of  my  paper-"The  Opportunities  of  a  Board  of  Bar  Examiner,s"-is  a
frank  warning  that  this   genero,sity  will   continue.     Gifts  of  thi,s  sort
usually are held more blessed by the giver than by thie receiver.    In order
to  ieven  up  matters  between  us,  I  have,   accordingly,   bieen   at  pains  to
as,semble  a  few  dull,  but still  po,s,sibly  signifi`cant,  preliminary  facts  bear-
ing  upon  attempts  to restrict,  by  law,  the  practicie of other  professions.

An  old  college  teacher  of  mine  once  laid  diown  what  I  have  always
considered  a  valua,ble  principle-that therie  is  nothing  quite  so  useless  in
thi,s  world  as  a  fact that  you  don't ido  s,omething  with.    I  have  cionscien-
tiou\sly  tried  to  "do  ,something"  with  the  faicts  that  I  have  aissembled  in
the past with rie,spect to legal education.    None the l`es,s,  I have consistently
borne  in  mind  that the collection  ,and  compilation  of  authoritative  infor-
mation,  which  the  legal  profession,  the  law  schools,  and  the  bar  admis-
sion  authorities  can  put to  us,e as  the  spirit  moves  them,  is  a service  of
more  fundamental  importance  than  are thosie  deductions  and  cionclusions
which  any one  iis free  to  draw.    Faicts  are  among thie  necessary  evils  in
this  world  of isin.    I  propose,  th6refoirie,  to  sta,rt  by  giving  you  some,  so
that  if  you  think  best  to  disregard  what  I  shall  later  say,  you  will  still
feel  that your time has  not bieen entirely wasted.

I.

Restrictbon8 Upon Prof e88ton8  Prior to the Civil Wcur.
Before the  Civil War,  the only profes,sicms  in  this  country that  were

not  open  to  everybody  were  law,  medicine   (of  which  dentistry  was  oc-
casionally  considered  a  part),  and,  in  a  few  large  cities,  pharmaci'sts  or
apothecaries.    Even  in  these  three  professions,  the  restrictions,,  at  one
time   of   some   importance,   gradually   diminiished,   until   they   ended   by
amounting  to  very  little.     The  liicensing  movem,ent  wore  especially  thin
in  the  case  of  the  physician,s.    So  far  as  iconcerns  the  lawyers,  at  least
ancient   forms   were   ,siedulously   preserved.      Therie   has   never   been   a
State-there has never been a Federal Territory subsequently organized as

*Address   deliv.ered   at   the  siecond   annual   meeting   of   The   National   Conferience
of  Bar  Examiners,  October  10,   1932.
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a  State-in  which  statutes  wiere  not  enacted,  at  an  early  date,  affecting
admission  to  legal  practice.    The  oompliete  absence  of  efliective  regulation
during  the  generation  before  the  Civil  War  was  due  toi  defects  of  detail
in  the  rules  themselves  as  expressed  either  in  the  statutes  or  in  rules  of
court adopted-whether on not punsuant toutertainly subsiequent to ante-
cedent   legislation;   or   it   was   the   re'sult   of   inadequate   administrative
machinery or of lax admini,stration of such rna,chinery as existed.

Thi,s  was 'bad enough.    In  medicine,  however,  the situation  was  even
worse.    In  addition  to  the  uncurbed  spirit  of  pioneer  Jacksonian  democ-
racy,  which  affected  all  callings equally,  three  special  causes  contributed
to  demoralize  the  physicians.    In  the  first  place,  the  early  attempts  at
regulation  had  taken  the  form  of  legally  authorized  icontrol  by  medical
societies.     The   notion   of   a   self-governing   profession   appeared   in   the
early  bar  admi,sision  rules  only  of  New  England,  and  soon  disappeared
even  here,  only  to  be  revived,  during  the  past  few  years,  in  a  decidedly
differient  form,  in  the  West  and  South.     In  thei  medical  profesision,  the
;ame idea was  more wide,spread,  and  lasted much  longer.    ,Some  natural
confus,ion  attended  the transition from  thi,s  to  the  more  modern  concept
of  control  by  State  Boards.     Again,   proprietary  medical   s,chools  were
more numerouis than proprietary law ischools, and more zealous in securing
exemption from licensing examinations,  by virtue of the isoJcall,ed  diploma
privilege.    Finally,  the  ris\e  of  medical  ,sects.  was  an  important  complica-
tion ; homeopaths were naturally averse to control at the hands of regular
praictitioners.    The  net  result  was  that  not  merely  did  medical  licensing
laws,  surviving  in  mangled  form  in  the  older  states,  ic,ease  to  have  any
practical  ,significance;  in  the  newer  is,tate,s  they  werie  ,sometimes  omitted
altogether.     It  ha,s  ibeen  stated,  for   instancie-I  have  not  verified  the
date-that not until 1877 was medical practice restricted in Illinois-near-
ly  sixty  years, after  this ,state  was  admitted  to  the  Union.    Doubtless  the
situation  was  similar  in  many  other  lstates.

Lcbw  a;nd the  Prof es8ions  Dealing  with the  Hunwun Body
Beginrving  wi,th the  Severi,vies

The seventie,si mark the real  birth  of the modern licensing movement,
which,  since  then,  ha,s  ,spread  to  a  multitude  of  occupations.     A  study
made  tby  the  Commonwealth  Club  of  Sam  Francisco  in  1929  enumerated
no  leisis  than  210  icallings  or  businesisies`  that  were  then  licensed  in  one  or
more of eighteen representative states. If we confine our attention to seven
professions  or  ocicupations,  including  your  own,  which  have  elaborated
their organization up to the point of esitabli,shing independent associations
of State Boards, we find that betweien  1868  and  1878 the first State Board
of  Bar  Examineris  was, iestablished   (in  New  Hampshire) ;  the  first  state-
wide  licensing  law  for  Pharmacists  w,as  enacted   (in  the   same  state) ;
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and   medical   licensing  laws   were   first   paralleled   iby  similar   legislation
affecting  Denti,sts    (New   York,   Kentucky,   and   Ohio)    and   Embalmer's
(Massachusetts).    As.  early  as,1883  (nearly  fifty  years  ago)   the  dentists
founded  their  National  As,sociation  of  Dental  Examiners.     For  a  time,
the physiicians sieem to have been  satisfied with iconferences of State Board
members,  meeting  under  the  auspi,cesi  of  the  American  Medical  Ass.ocia-
tion,  and  the pharmaciists,  after  one  unsuccesisful  experiment of this  sort,
developed regional  associations,.    About ten  years after the  dentists,  how-
ever,    the    Natioinal    Confederation    of    State    Medical    and    Licensing
Boards-one  of  the  two  progenitors  of  the  present  Federation  of  State
Medical Boards of the United States-was organized; and about ten years
after this-in  1904,  or nearly a generation ago-the National  Aslsociation
Of Boards  of Pharmacy and an organization  that  later  developed  into  the
presient   Conference   of   Embalmers   Examining   Boards   .of   the   Ulrited
States,  Inc.,  came  into  being.     It  was  during  these  years,,  also,  I  may
remind  you,  that  the  two  unsucicess)ful  attempts  wiere  made  to  establish
a  National  Confer,ence  of  State  Boards  of  Bar  Examiners  or  of  Law
Examiners-in  1900 and again in  1904.

Accouriting , Architecture, a,nd Engineering

The  precieding sketch  gives the  salient fa,cts  with  reispect to  the  med-
ical   profession   and   its   three   off-shoots   ior   ancillary   profeissiions.     Ac-
countants were first licensied in New York in  1896.    I say nothing further
in  regard  to  them  for  two  reasons:   first,  because  my  underistanding  is
that their  State Examining Boards have not been organized into an  inde-
pendent asisociati,on but merely hold annual conferences under the auspices
of  the  American  Institute  of  Acicountants,  like  similar  c.onferences  held
in  the  Section  of  Legal  Education  of  the  American  Bar  Association  in
1898,  1899,  1914,  and  1916 ;  and,  siecondly,  becaus.e  a  repre,sentative  of  the
Institute  is  scheduled  to  address  you  tomorrow,  and  can  give  you  first-
hand  information.     Licensing  acts  for  architeicts  are  said  to  date  from
about   1900,   and   for   engineers   from   1908    (Louisiana).    The   National
Council  of  Architectural  Registration  Boards  and  the  National  Council
of   State   Boards   of   Engineering   Examiners   were   organized   in   1920.
These  three  professions  that  I  have  just  mentioned-accountancy,  archi-
tecture,  and  engineering.-differ  from  the  law  and  from  the  group  con-
cerneid  with  the  healing  arts,   in  two  respects.     They  have  been   made
subject  tor licensing legislation  much  more  recently-only  within  the  last
generation-and  the  license  itself  is  often  either  a  mere  permit to  prac-
tice  under a partiicular  safeguarded  title  or  degree-"Certified  Public  Ac-
countant,"  "Architect,"  "Engineer"  or  "Profelss,ional  Engineer,"  or  is  so
loaded  with  exemptions  as  to  amount  practically  to  the  same  thing.   At-
tempts  have  been  made  actually  to  restrict  practice  to  those  who  have
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been  licensed,  but  the  tendency  of  the .courts  is  apparently  to  hold  such
legislation  unconstitutional.    Accountancy acts  have  been  passed  in  many
states,   but  ArLchitectural   and  Engineering  legislation  has  been   enacted
in only about one-half of the total number.

Reasorrs  f or  the  Relative  Ba,cJowarche88  of  Nathorwl
Orga;wi,zatdon in  the  La,w

A question naturally suggests itself at this point.    In view of`the fact
that the concept of restricting admission to practice is older in the law than
in  any other profesision  (,being,  indeed, .one  of the ,commonplac,es, inherited
by  us  as, part iof  our  Anglo-American  c,ommon  law) ,  why  did  we  have  to
wait  until  last  year  to  see  the  establishment  of  a  isucciessful  national  or-
ganization  of  State  Boards~nearly  fifty  year,s  after  the  dentists,  forty
years  after  the  doctors,  thirty  yearis  after  the  pharmacists  and  the  em-
balmers,  eleven  years  after  even  the  architects  and the  relatively  modern
profession  of  engineering?

Ccy}uservatism of  Lcbwyers

The. easie,st  explanation of  the  delay  is  to  ascribe  it  to  the  ultra-con-
servatism  of  lawyer.s;  and  if  we  remove  from  this  explanation  any  con-
notation of abuse, there is some truth in it.  Lawyeirs, because of the nature
of their training and their oc,cupation,  und,oubtedly  are  predisposed  to  do
traditional things in traditional ways.    They are a conservative element in
the  community,  and  help  to  keep  wild-eyed  reformers  from  running  off
the  rails.    It  isi  no  insult  t.o  members  of  the  legal  profes,sion  to  recognize
that  they  usually  prefer  to  move  slowly-that  their  critical  minds  often
•see  the  objections  to  hastily  formulated  ideas  more  clearly  than  they  do
the deisirability of innovation.

There  are,   however,  two  special   reasons   for  the  backwardness  of
American  lawyer.s  in this  respect:    one  grounded  in  the  nature of  Amer-
ican  law,  and  one  in  the  nature  of  American  rules  for  admission  to  legal
practice.

Greater  Importcunce  of  State  Lines  in the  Louw.

The firsit reason why the member,s iof  State  Boards of  Bar  Examiners
have  been  slow  to  riecognize  the  mutual  advantage  that  is  to  ,be  derived
from  meeting together  and  exchanging  ideas  is  that  state  lines  affect  the
principles and rules of law in a manner that they de  not  affect medical  or
engineering  science.     The  natural  sciences,  and  the  arts  that  are  based
upon these sciences, are not affecteid by political divisions. Malignant germs
multiply or  dimini,sh and  steel bridges  rise and fall  in  much  the  same way
throughout the entire ciountry-and,  indeed,  throughout the entirei world.
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On the other hand, the substantive rules of law and, to a still greater extent,
its  procedure  vary  quite  definitely  from  state  to  state.    Superficially  con-
sidered, therefore, the lawyers Of, let us s,ay, New York and Oklahoma have
leiss in common with one another than have the physicians or engineers of
these two states.    And to  the  extent  that  differences  do  exist  in  the prob-
lems  that  must  be  faced  by  physiicians  and  by  engineers  in  different  lo-
calities-if  there  is  more  hookworm,  for  iristance,  to  be lcombated  in  one
part  of  the  country  than  in  another,  or  more  oil  to  be  taken  out  of  the
ground-the   differences   are  geographical   and   natural.     They   are   not
crystallized  within  artificial  political  divi,sions.

Now,  of course, the lawyers of  New York  and  of  Oklahoma  undoubtl
edly do recognize, and with increasing clearness,  that,  despite these  differ-
ences, they have much in ,common with one another.  The great service that
has  been  rendered  to  legal  education ,by the  Harvard  Law  School,  and  by
the numerous law schools which have followed its lead, is that these schools
have  abolished  the  superficial  parochialism  of  the  traditional  law  offiice,
and have sulbstituted,  as the content of their ins,truction,  what  may loosely
be  termed  national  law-the  general  principles,  namely,  which  underlie
the  law  of  all  the  states.     The  American  Bar  Association,  the  Commis-
sioners  of  Uniform  State  Laws,   and  now  recently  the   American  Law
Institute  are  additional  agencies  that  have  inculcated  this  national  point
of view.    The fact remains that,  s,o long as  our federal  system  of  govern-
ment endures, the law that is practi,ced in one state will always differ from
the  law  that is  practiced  in any  other  state,  and  will  differ  in  many  par-
ticulars.     We  may  airily  dismiss  these  differences  as  having  to  do  only
with  matters  of  detail;  but  details  are  of  very  great  importance  to  the
client.    These differences undeniably complicate the  problem of organizing
a  mutually  helpful  conference  of  State  Boards,  even  today.    And,  in  the
past, an exaggerated appreciation  of these differencesL,  on the part of older
practitioners-an  instinctive focusing of attention  upon  local  peculiarities
rather than upon principles common to all states and qualifications requisite
for  any  lawyer  anywhere-has  undoubtedly  been  a  deterrent  upon  co-
operative org.anization.

Great Vcbriety  of  State  Sustem8  of  Bun  Admt88ion

Another factor that  has  made  for  disunion  has  been  the  development
of  widely  different  sys`tems   of  bar  admission.     Immediately  before  the
Civil  War,  in  the  great  majority  of  state.s-in  all  except  nine,  to  be  pre-
cise-the single test for admission  was  ability to  pass  a  bar  examination.
If the country as a whole had remained true to this system, then,  although
the  bar  examiners  might  have  varied  the  content  of  their  examinations,
according to the  content of the law, ,substantive and procedural,  statutol.y
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and  judge-made,  in  force  in  their  respeictive  states,  they  might  at  least
have  seen  the  value  of  interichanging  views  in  regard  to  the  method  of
conducting   these   all-important   examinations.     They   might   even   have
learned, as already suggested, that to a great extent, even in content, their
examinations  might ibe  made  uniform.    I  hope that they  would  also  have
learned  that  even  the  best  bar  examinations  of  this  isort-examinations,
I mean, that do not rest upon antecedent prescriptions of  study-must be
hopeles,sly inadequate.

As a matter Of fact, the authorities in many states did learn this truth,
of themselves, without meeting together.    But with what result?   Reforms
that  struck  under  the  examination  and  changed  the  isylstem  itself  pro-
duced  widely  different  results  in  different  ,states.    We  have  today  states
which  continue  to  place  their  sole  reliance  upon  a  bar  examination.   We
have  others,  in  which  the  examination  is  open  only  to  those  who  have
studied law during a definite period of years-siometimes three,  and some-
times  two-under  conditions  that  vary  widely  from  state  to  state.    We
havetwostatesthatsubstitute,asaprerequisite,thepossessionofacertain
amount  of  general  education.    Finally,  we  have  states  that  open  their
examinatiionsonlytothosewhohavebothacertainamountofgeneraledu-
cationandhavestudiedlawforacertainnumberofyears;andtheseagain
vary greatly  among themselves in many features ;  as to whether the gen-
eral  education  must  or  must  not  have  been  completed  before  the  period
of  law  study  begins,  and  as  to  the  amount  of  general  education-high
sichool or college-that is sooner or later demanded.   It is obvious that the
problem  which lconfronts  a  board  whose  applicants  have  been  winnowed
out, before they icome  up I or  examination,  by  a  requirement  of two  years
of .college study fiollowed by thriee years of ,study in a full-time law sichool,
yielding a law  degree,  and in other cases four  years o£  law  study,  is  very
different from the problem that cionfronts a board whose examination may
be taken by  any  one who  is  able  to  pay  a ,small  fee.    Later,  I  shall  say  a
word as to how these differences in the admission system must necessarily
affect  the  activities  of  this  organization.    For  the  moment,  I  am  simply
bringingtoyourattentionwhatisundoubtedlyoneofthereasonswhythe
birthofyourorganizationhasbeensolongdelayed.Superficiallyregarded,
when examining boards operate under widely differing admission systems,
theirspecialproblemslikewisediffersowidelyfromoneanotherthatlittle
seems likely to ibe gained by meeting together.

I  will  conclude  this  part  of  my  remarks  by  laying  before  you  such
facts  as  I have been  able to  secure  with  respeict to  the  financing  of  these
national  associations  of  State  Boards.    Only three  of  the six have  as  yet
given me the requisite information.
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Financing  of  Nathoitial Orga,nd%uti,ons  of  St,ate,  Board,8.

(1)     The physicians'  organization-the  Federation  of  State  Medical
Boards of the United  States-comprises  aibout  40 istate boards,  which  pay
membership  dues  iof  $25  a  year,  and  150  individual  members  known  as
Fellows, who pay $1  a year.    The total annual income is thus about $1,150.
One  of the  inducements to join  is  the  publication  of  a  monthly  periodiical,
the FedercL£¢07b B"Zzet¢7o,  of which ten copies go to  each  Board and one copy
to  each  Fellow;  and  an  important  asset  is  that  the  riich  and  powerful
American Mediical Associatiion sharies in the editorial work and in the pub-
lication expense.

(2)     The  National  Council  of  State  Boards  of  Engineers  publishes
no  periodical.    The  Constitution  provides  that  each  Board  shall  pay  the
expenses  of  its  own  delegates,  and  that  other  expenses  shall  be  divided
equally.     In  practiice,  it  is  found  convenient  to  collect  an  annual  fee  of
$50 from each of the twenty-four member Boards, giving an annual income
of $1,200,  out of which a small ibalance is at present being carried forward
at the end of the year.

(3)     The mosit interesting of the three organizations,  from the finan-
cial  point  of  view,  is  the  National  Association  of  Boards  of  Pharmacy,
which  includeis  the  Boards  of  forty-six  states   (all  except  New  York  and
California), the District of Columbia,  Alaska,  and  Porto  Rico.    The  mem-
bership fee for each Board is only $25, yielding an income actually received
from this source, during the year 1930-31, of only $1,115.    The Association,
however, has devised a system whereby a pharmacis\t who moves from one
state to  another ican transfer  his  registratiion,  without  additional  examin-
ation,  on  proof  that  he  has  had  one  year's  experience,  that  he  originally
passed a ,satisfactory examination, and that his other qualifications  (years
of study, ietc.),  at the time he took this  examination,  came  up to  a  certain
presicribed  minimum  and  would  have  ibeen  sufficient,  at  that  time,  in  the
state to which he now removes.    Each applicant pays a fee of $25 for this
service.     Since  there  were,   in  the  year  in  question,   850  applicants  for
reciprocity,  the  income  from  this  sourice  was  over  $21,000,  and  the  total
income  of  the  Association,  including  member.ship  fees  and  miscellaneous,
was  over  $23,000.    The  president's  comments,  in  July  of  last  year,  were
as  follows:

"The past year has proved most conclusively that we can defi-

nitely count on  an  income  in  hard times  as  well  as  in  prosperous
eras.    The demand for reciprocity sieems to be stable.    Therefore,
I believe that so long as we limit our total  annual  expenditure to
$20,000 we shall not run into any financial difficulties."
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11.

I turn now from these unadorned but possibly  suggestive facts to the
benevolent advice which I warned you would be forthcoming.

I  do  not propose  to  outline  either  a  comprehensive  plan  for  an  ideal
system of bar admissions, ior a detailed programme,  drawn up in the light
of such  a plan,  for the conduct  of your  organization.    Either topic would
be too long, and the realization of the ideal is too distant.   It may be worth
while, however, to suggest a few principles that, it would ,seem to me, you
might  profitably  bear  in  mind  when  you  put  your  own  thoughts  upon
the  problem  of  how to  remedy the  present admittedly  unsatisfactory  conl
ditions.

I  will  begin  by  intentionally  phrasing these  principles  in  such  a  way
as to challenge your attention.

In my judgment,  there is some danger that your  organization  will be
misled  both  by  its  name-and  the  names  of  its  constituent  Boards-and
by the character of its individual delegates, as law school graduates and as
practicing lawyers.

Nci,rue  of  Orgonheathon  MislecLdimg

Let  me  take  first  the  matter  of  your  name.  , Your  title-"National
Conference of Bar Examiners"-inevitably  suggiests  that  whatever  direc-
tion your activities may ultimately take,  your primary function,  after  all,
is  to  s,tudy  the  technique  of  the  one  ielement  that  y.o,u  all  have  in  com-
mom-the conduct of bar examinations.

Undeniably,  there  is  great  room  for  improvement,  and  for  mutual
interchange  of  ideas,  in  this  fiel`d  of  bar  admission  teehnique.    How  the
papers shall be  drawn  up-the  principles  up.on  which  applicants'  answers
shall Ibe graded, in the first place, and idivided into the two groups o£ "pass"
and  "failure''  in the  siecond  place-whether the  examinatiion  should  be,  ais
now, uniform for all applicants,, or whether it should be keyed to  differing
types of legal education,  so that, for instance,  graduates of a full-time law
school  take  an  examination  that  no  graduate  of  a  night  law  school  could
possibly  pass,  and  graduates  of  a  part-time  law  s,chool  take  an  exam-
ination  that  no  graduate  of  a  full-time  school   could  pass~the  iextent
to  which  the  privilege  of  re-examination,   with  or  without  payment  of
an additional fee, shall be accorded to those who fail once, or oftener,-the
devising   of   a   system   of   statistical   re,cords   that   shall   be   sufficiently
simple  to  be  workable  and  yet  suffiiciently  complete  to  yield  the  informa-
tion  needed  in  order  that  the  work  of  the  Boards  may  be  intelligently
appraised,   both  by   themselves   and   by   others-finally,   and   especially,
the  organization   of   proper   and   adequately   financed   machinery   of   ex-
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amination,  including  the  question  of  whether  it  may  be  possible  to  set
up  a  Central  Board  that  would  relieve  State  Boards  from  ,some  of  the
technical details-all these arie certainly matters Of importance.    And yet
I  make  bold  to  say  that,  so  far  from  being  the  first  things`  you  should
consider, they  should ibe the last things-that  other  matters  are not  only
more important in themselves, but are more fundamental in the siensie that
some  solutiion  of the  problems  they bring  up  must  be  devised  before  you
can  secure  a permanent basis  upon  which to  erie,ct  your  superstructure  of
examinations.

Independent of  La,av  Schools

Again, all of you gentlemen who are here as individual  delegates are,
I  presume,  graduates  of  law  ischools.    Nothing  would  be  more  natural,
therefore,  than  that  you  should  be  influenced  by  your  loyalties.    By  law
school  loyalty  I  do  not  mean  loyalty  to  your  particular  institution;  for,
although,  as  an  alumnus,  each  of  you  will  always  beliieve  in  your  own
sichool  (with perhaps some diminution of enthusiasm when you see younger
members  of  the  faculty  trying  experiments  that  your  honored  teachers
never  tried  upon  you),  as  a  publi,c  official  you  probaibly  can  be  trusted
to lean over backwards when the need arises for impartial  discrimination
among particular institutions.    What I have  in mind  is, partly,  your loy-
alty  to  law  sichools  in  general.    The  law  school  has  so completely won  its
original  battlie  against  the  law  office-it  has  so justifiatbly  displaced  the
law office as, the purveyor of the fundamental professional training which
the  legal  profession  requires,  that  you  may  unconsciously  go  too  far  in
allowing  the  present  claim  of  the  sichoolmen,  which  is  that  there  should
be  no  supplementary  training not  provided  or  supervised  by  them-that
the  university  law  sichool,  after the  university  college,  should  be  the  sole
educational  agency involved in the preparation  of  lawyers.     (When  I  say
``the  schoolmen,"  I  do  not  mean,  of  course,  "all  schoolmen."   The  preced-

ing speaker, for instance, has, definitely taken himself out of this category.)
And  I  refer  ieven  more,  to  your  loyalty  to  the  particular  type  of  law
school  with  which  you  have  been  most  closely  identified,  and  the  charac-
teristic  virtues  of  which,  therefore,  you  most  iclearly  recognize.    I  make
bold  to  say  that,  as  public  offiicials,  you  shoulid  guard  yourselves  against
instinctive  prepossessions  of  this  nature,  and  should  cultivate  an  inde-
pendent  attitude toward  law  schools  of  every  sort-good  ones  as  well  as
bad ones.

Nob Prinartky  Serving  the  Legal  Prof essdo'n

Finally-and  this  is  the  hardest  of  my  three  sayings-it  is  natural
that  as  members  of  the  legal  profession  you  should  feel  a  peculiar  re-
sponsibility  in  safeguarding  its  honor  and  integrity.    Of  course  no  one
would  deny  that  you  have  this  responsiibility.     But,  again,  I  make  bold
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to say that if you conceive of this as your entire duty,  you are faithless to
the trust that the state is reposing in you.

These  are  the  three  general  principles  that  I  want  to  place  before
you.    We  have  not time to  elaborate  them  completely,  but  at  least  a  few
illustrations  and applications  are  desirable,  in  order to  make their  mean-
ing  more  clear.    My  hope  js  tha't  as  I  proceed,  I  ,can  make,you  feel  in
some,  though  probably  not  in  all,   cases  that  these  suggestions-while
doubtess  still  highly  debatable-are  still  not  quite  so  objectionable  as,
at first hearing,  they may  sound.

Bar  Admi,8shon  Ra,then  Than  Bow  E"aminatbon

First,   as  to   my   point  that   you   have   more   important  things   to
do-even-than to  perfect the technique of  bar  examinations.

To some extent, in an earlier part of this paper,  I forestalled  discus-
sion of this  matter.    My  precise point  is  this.    There  is  a theory  abroad,
that  is  entertained  by the  bar  admission  authorities  of  several  states,  by
the  American  Bar  Association,  and  by  the  Association  of  American  Law
Schools,  and  even-for  whatever  significance  that  may  possess~by  the
humble  individual  who  is  now addressing you,  as  to  which  is  the  best  of
the  several  fundamentally  different  varieties  of  bar  admission  systems
that  are now  in  force.    According to  this  theory,  the  best  system  is  one
in  which  applicants  must  first  prove  that  they  have  acquired  a  certain
amount of general education ; they must then, preferably after registration
as a law student, ,spend a icertain number of years in law  study;  and then
finally,  and only after they have proved that they have  done  all this,  they
must  pass  a  bar  examination.    There  are  numberless  varieties  of  detail
involving  the  amount  and  the  character  of  the  general  education;  the
number  of  years  of  law  study;  how  these  shall  tbe  apportioned  between
law  school  and  law  offilce;  what  sort  of  law  school  shall  be  recognized;
whether  night  law  schools  shall  be  frowned  upon  or  shall  be  encouraged
and  made  better,  and  if  so,  how;  whether  actual  graduation  from  a  law
school  shall  be  demanded;  whether,  in  aiddition  to  the  bulk  of  the  pro-
fessional  training,  supplementary  training  shall  be  required,  and,  if  so,
whether  before  the  bar  examination,  or  after  the  bar  examination  but
before  admission  to  practice,  or  after  the  applicant  has  tbeen  allowed  to
practice,   provisiionally,  for   a   specified  number   of  years,    (the   so-called
Junior  Bar).    Ignoring  all  these  details   (as  to  whiich  there  is  a  consid-
erable  divergenee  of  opinion) ,  a  minority-and  only  a  minority~of  our
states exemplify the general plan.    Of cour,se they may be wrong in doing
so.    In view of the fact, however, that there  is  a slow but general  move-
ment in this direction, baicked by the authority of several influential bodies,
it  seems fair  to  say  that  there  is  at least  something  like  a  presumption
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in its favor.    Do not the meetings  of the  present organization  provide  an
unusually  convenient  opportun\ity  to  test  this  presumption,   in  the  first
place?    And,  in cas,e it is  upheld, to  perfect the formula?

My imagination pictures your membership as divided into two groups,
ac,cording  as  they  already  have this  system,  .or  have  not.    It  would  seem
to me that the members of boards that have not this system might profit-
ably  secure  first-hand  information  from  those  who  have,  as  to  whether
it really does work as well as,  in theory,  it is, supposied to ;  and that those
who  already  have,  and  believe  in,  this  system  might  profitably  confer
among  themselves  as  to  the  numerous  and,  to  some  extent,  controversia,1
details, in which they  differ.

Initwiive in  Securing  Ref orms.

After all this conferring and interichange of views-whether through
formal  papers  in  Round  Table  meetings,  through  committee  reports,  or
through  informal  pers\onal  interviews-then  what?    Then  I  should  hope
that those delegates who feel that their present systiem ought to be changed,
either  by  substituting  this  reicommended  plan   (or  any  other  that  seems
to them better) , or by perfecting the details of the system that they already
have-I  should  hope that  those  delegates  would  assume  the  initiative  in
securing the requisite reforms  in their own  state.    I  need not  dilate  upon
the  obstacles  that  must  be  surmounted  in  orider  to  seicure  any  advance,
however small.    Before it is possible to convince the legislature, the ciourt,
or  the  self-governing  bar-whatever  authority  is  in  control  in  the  par-
ticular  state-the  local bar  associations  and the local  law  schools  must be
reckoned  with-their  icooperation  secured  when  they  will   give  it,   and
their  hostility  discounted  when they  are  wrong.    Above  all,  their  apathy,
and  the  apathy  of  the controlling  authorities,  must be ,shaken.    Who  can
more  \appropriately  begin  and  prosecute.  this  long  and  painful  process
than  you  gentlemen  who  have  been  in  a  position  to  profit  by  the  expe-
rience  of  others?    You  know,  through  your  own  work,  with  a  sureness
that no outsider can Possibly equal, iboth how important is your task,  and
how  unsatisfaictory  is  your  aiccomplishment.

If  one  opportunity  among the  many that  are open  to  you were to  be
singled  out as preeminent in its  appeal, it is that of regarding yourselves,
not   as   subordinate  operatives  of   the   bar   admission   system   that   you
already have,  but  as  informed  propagandist,s  for  something that is better
than this-as  ministers,  if you like,  of the true professional  gospel.

When  you  have  made  some  headway  in  this  direction,  then  you  can
profitably  dis,cuss  those  interesting  problems  with  respect to  the  examin-
ation  itself,  of which I have alrieady given you  a partial  list.    I hope that
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you win not think that I am suggesting an unreasonably rigid schematiza-
tion of your programme.   I do not mean that you are wasting your time if
you  pay  some  attention  to  problems  connected  with  the  bar  examination
proper,  even  now.    There  is  bound to  be some  overlapping  of  your  activ-
ities,andconsicientiousstudyoftheexaminationproblemwillthrowmuch
incidental  light  upon  these  other,  more  fundamental  matters.     Indeed,
in a moment, when I say a word or two as to what is undoubtedly a matter
of  fundamental  importance-your  relations  to  the  law  schools~you  will
find  me  repeatedly  referring  to  bar  examinations.    I  do  urge  upon  you,
however, to  remember which  of these \two  genera,1  fields  of  activity  come,
logically,  first.  Each  of  you  can  best  perfect  your  own  system-each  of
you can best  determine which  other boards have had the  experience  upon
which  you  lean  profitably  draw-if  you  bear  in  mind  how  different  are
the bar  admission  systems  now  in force  in your  several  states as  regards
matters\  other  than  examination.

Bun Ecbcrminers  amd the Low  Schoal8.

A  word,  now,  as  to  the  delicate  topic of  your  relatiions-as  members
either  of  this  national  organization  or  of  particular  State  Boards-with
the  law  schools.

Respect i or Aca,dendc Freedom.

First,  a  disiclaimer.    In  urging  you  to  assume  an  independent  atti-
tude  toward  the  law  schools,  do  I  have  in  mind  that  you  should  attempt
to prescribe the conditiions under which they shall operate?    I am s`o little
of  that  mind  that,  in  my  judgment,  the  bar  admission  rules  of  several
states  already  go  too  I ar  in  this  direction,  in  presicribing,  for  instance,
the minimum number of classroom hours in a recognized school. Academic
I reedom  is  a very precious thing.    We should all of us be most  sicrupulous
not to  impair  it.    And  if  your  souls  do  not  intuitively  ring  responsive to
this  emotional  chord,  we  libertarians  have  a  good  fund  of  experience  to
draw  upon,  in  fortification  of  our  position.    Some  pf  the  Canadian  Law
Societies  have  deliberately  reversed  their  previous  policy  of  rigid  specifi-
cationsofidetail,havingbecomeconvincedthatthesewerepositivelyharm-
ful  to  the  free  development  of  the  young  Canadian  law  schools.    Some-
thing of the s,ame sort occurred in the early history of this  country when
law  schools had  difficulty in  establishing themselves  in the  Middle  States,
under  traditional  bar   admission  rules   regarded  by   old   and   influential
members  of  the  bar  as  essential  to  salvation.    Nor  is  it  only  in  the  law
that this  sort  of thing has  occurred.    Similar  dangers  have  beset  the  de-
velopment   of   medical   licensing.     Nearly   twenty   years   ago,   Abraham
Flexner,  who,  under  the  auspices  of  the  Carnegie  Foundation,  had  re-
cently jarred the medical  pr\ofession  in  somewhat the  same  way-though
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of course much more effectively-as a representative of the same Founda-
tion is now trying to jar you, contributed to the periodical which was then
a,na.Iogous to your  Bcur  Ettouminer-na,"ely, the  Quarterly  of  the  Federar
tion of State Medical Boards of the United States  (issue Of Ja,rraary,19±4)
two  pages on  "The  Function  of the  Examining  Boards,."    His  concluding
sentence could  hardly be imprioved upon  as a  pithy statement of the prin-
ciple in  which-I  hope-we  all believe:

"The upshot  of  my  position  is  then  this:    The  state  boards

are  enormously  important  and  influential  bodies,  but  they  may
somewhat obstruct  progress  if,  in the  effort to  force  bad  schools
to be  less bad,  they in any  degree  keep good  schools from  becom-
ing better."

State  Bound,s  Finalhy  Respiornr8i,ble  f or  Prof esswitial  Stcundcurds.

It  is  one  thing,  however,  to  avoid  pretscriptions  to  law  schools  as  to
how they  are to  do  their  work.    It  is  quite  another  thing  to  abdicate,  in
favor  of  law  schools,  the  entire  responsibility  that  the  state  has  placed
upon  bar  admission  authorities,  and  especially  upon  yourselves-that  of
determining who shall  be  regarded  as competent to  practice  law.    Speak-
ing  as  a  layman-a member  of the  public  at  large  who  is  just as  much
interested in securing good lawyers as you are-I hope that you will never
do  this.

The June number of your periodical contains an able and well written
ai.ticle,  by  the  idean  of  a  leading  mid-western  law  school,  entitled  "Bar
Examinations  and  thei  Integrated  Bar."    This  article  is  the  subjeict  of  a
careful  review  in  the  October  issue  by the  gentleman  who  follows  me  on
}'our programme.    I hope that I do justice to his position-he will correct
me   if   I   do   not-when   I   say   that   his   language,   although   moderately
phrased,  expresses  quite  definite  dissent  from  the  views  expressed  in  the
article.     The  disagreement  concerns,  in  tierms,  the  question  of  whether
the  bar  examination should be  abandoned.    As  such,  it  is a  question that,
as I have already said, seems to me to be agitated too  soon.    I can imagine
conditions  under  which  it  might  be  proper  to  abandon  the  State  Board
examination-or even the suggested substitute of a  National  Board  exam-
ination-for that.part  of the  educational  process  that  is  given by  the  law
school,  and  to  replace  it  by  an  examination  given  iby  a  single,  or  prefer-
ably  by  a  group  of  law  schools.     We  are   a  long  way,  however,  from
having reaiched  in  this icountry  conditions that  would  makei this  desirable.
Meanwhile,  it  would  be  unfair  to  the  writer  of  the  article  in  question  to
assume that  he  is  intentionally  arguing  in  favor  of  a  different  and  much
broader  proposition-namely,  that  if  an  applicant  for  admission  to  the
bar has  graduated  from  a  good  law  school,  a  board  of  bar  examiners  has
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only one function to perform in the process-to determine the preliminary
question  of  whether  the  school  in  question  really  is  "good."     Once  this
matter  is  determined,  then  those of  its  students  whom  its  I aculty  believe
to  be  competent  to  pra\ctice  law  really  are  competent,  and  should  be  ad-
mitted without any f ui.ther check-or at least any  serious check-applied
to the individual.   I repeat that it would be unfair to this particular writer
to  asicribe  this  position  to  him.    I  find  in  his  article,  however,  no  explicit
denial of  this  position;  and  this  is  undoubtedly  the  position  that is taken
by many law  school teachers.

Bea,sons Whey  Low  School,s  Distrast  State  Board,s.

I  can  understand  the  reasons  which  impel  many  law-school  men  to
assume  this  position.     But  I  icannot  agree  with  them.     Their  reasons  I
believe to be,  first,  an  unwarranted  extension of  the  hostility which  early
advocates  of law  offiicei training  inievitably  brought  upon themselves  when
they denied that law schools were good for anything; and,  second, a recent
distrust ol. particular boards of bar examiners whose examinations,  so far
from being an adequate tiest, have often penalized the good schools in I avor
of  cram  schools  or  other  inferior  institutions.    The  grievances  that  the
more  scholarly  type  of  law  school  has  sometimes  had  to  suffer,  at  the
hands of practitioners who have been in contriol  of bar admission  systems,
and  of  bar  examinations,  have  been  real  ones.    None  the  less,  I  do  not
think  that  the  correct  remedy  is  to  abolish bar  admission  control.    It  is
rather to take steps to ensure that it  shall be more intellig`ently  exercised.

Prof esskonal Ethics  as  ou _Swhje.ct_of  L?w .School  Instruction
or  State  Board  EtRcuninojtion

Let me give a couple of illustrations of my meaning.    The suggestion
has  recently  been  made  that  a  compulsory  course  in  legal  ethics  ought
to  appear  in  the  curriiculum  of  every  law  school.     Anybody  is  free  to
suggiest   anything  to   anybody,   but   nothing,   as   it   would   seem   to   me,
could   be   more   unfortunate   than   for   any   organization   having   large
powers-whether  of  legal  control  or  of  moral  influence~to  interfere  in
this way with the curriculum of law  sichools.    But this  is  a  very  different
proposition  from  a  denial  of  the  right  of  a  State  Boar.d  to  insert  ques-
tions on  legal ethicst in  its  examination  paper,  or  even  to  insist  that  cor-
reict  answers  to  such  questiions  shall  be  indispensable  prerequisites  for
admission to the bar.    That may or may not be a wis.e  step for any `board
to  adopt,  or I or you to recommend,  but the question  of whether  it is  wise
is  a  matter  of  public  policy,  which  the' bar  aldmission  authorities,  rather
than  the  law  sichools,   ought  to   decide.     The   academiic  freedom  of  the
schools  is  in  no  wise  imperiled  by  any  such  step`;  for  if  they  regard  all
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such questions as foolish, they are at entire liberty to refrain from giving
the course.    They can leave it to the student to study  up the matter either
by  himself,  or  with  the  assistance  of  some  other  agency  that  may  grow
up to satisfy this particular ne.ed.    Similarly, the bar admission authorities
reserve the  liberty of testing the  applicant's  knowledge  of  legal  ethics,  if
they  so  prefer,  not  immediately  aft`er  his  graduation  from  a  law  s\chool,
but  at  some  later  date,  with  a  view  actually  to  having  the  instruction
provided by some  other agency;  as,  for  instance,  a  bar  association.

As  a  matter  of  fact,  I  think that  we  should  most  of  us  feel  that  in-
struction  in  legal  ethics,  or  in  the  traditions  of  the  profession,  is  a  very
natural  extension  of  law  school  activities,  and  is  quit,e  likely  to  receive
increasing  attention  in  the  curriculum  of  most  schools.    If  this  be  true,
then  the  distinction  that  I  have  att,empted  to  draw  between  your  duty,
on the  one  hand,  to  respect  academiic  freedom  and,  on  the  other  hand,  to
determine  the  qualifitcation.s  requisite  for  admission,  really  boils  down  to
this,  in  this  particular  instance.    To  insert these  questions  on  your  exam-
ination papers is a more tactful way of accomplishing the results that you
seek  than  if you  werie to  refuse  recognition tio a  school  that  does not offer
a  course  in  legal  ethics.    And  it  is  also,  of  course,  a  more  effective  way.
You  have  legal  power  to  make  any  law  school  go  through  the  forms  of
teaching anything that you want.  (By "you" I mean, of course,  not simply
the  State  Board acting within  its specially  defined province,  but the whole
complex  of  bar  admission  authorities  of  which  the  State  Board  is  the
appropriate leader.)    But it is just as impossible for you to force adequate
tea,ching  of  professional  iethics  upon  a  reluctant  or  apathetic  law  faculty
as  it  is  for  the  government,  under  similar conditions,  to  enforce  a  liquor
prohibition  law.    This  point,  I  should  suppose,  does  not need to  be  elabor-
ated.

Local  Pecultaffthie8  of  Sub8ta;utive  La,w  and  Procedure

Let  me take  another  illustration,  however,  where  independent action
on  your  part  would  work  out  very  differently.    I  refer  to  the  matter  of
testing the applicant's knowledge of local peculiarities,  both of s'ubstantive
law  and  of prociedure.    I will  put to  you  two  hypotheses.    Let  us  suppose,
first,  that in  a sparsely populated Western  state the  Board  of  Bar  Exam-
iners  frame  their  entire  examination  with  deferenice  to  the  rules  of  law
that  are  there  actually  enforced,  passing  or  flunking  applicants  solely  on
the  basis  of  their  familiarity  with  lo,Gal  statutes  and  decisions.     Let  us
suppose,  further,  that  a young resident  of this  state  goes  to  the  Harvard
Law  School,   becomes  an  honor  graduate,   and   shortly  thereafter  takes
the  bar  iexamination.    Under  the  conditions  stated,  unless  he  does  an  in-
ordinate  amount of  extra  work  in  preparation  for the  examination,  he  is
almost certain to fail.

45



Now that would be a very bad situation.    But it would be bad because
an  examining  board  of  this  sort  would  clearly  be  animated  by  an  old-
fashioned  conception  of  its  responsibilities,  and  not  because  the. applicant
was  an  honor  graduate  of  the  Harvard  Law  School.     Indeed,  I  should
have more respect for this  Board if they  stuck to their guns than if they
made a  special  exception  in  this case  becausie  of the  prestige of the  school
in question.

Suppose,  however,  that  the ol`d  gentlemen,  who  alone could  constitute
a board of this  desicription,  in the fullness  of time pasised away,  and  were
succeeded  by  a  board  of  younger  men-graduates,  in  all  probability,  of
the  Harvard  Law  School  or  of  some  one  of  the  many  other  schools  that
now  have  a  similar  conception  of  law.     Suppose  these  young  men  were
to  say to one  another,

"Now,  you  know,  in  our  sichool,  there  were  a  lot  of  fellows

who were  on the  `Law Review'-brilliant  chaps,  but  they  didn't
have  much   interest   in   the   actual   practice   of   our   profession.
They were primarily interested  in making the law tbetter than  it
now  is-and,  Heaven  knows,  the  law  needs  to  be  made  better.
We  should  hate  to ientrust to  them,  however,  the  conduct of  any
lawsuit,  or  to  follow  their  adviice  on  any  business  matter-and
particularly  in  this  state,  where,  as  we  all  know,  there  are  lots
of curious statutes and rules to which no attention was ever paid
in the law s,chool.    What do you say to our  drawing up an  exam-
ination  in  two  parts,  of  which  the  first-the  main  body  of  the
examination-is of a  character that any  graduate of a  good law
scho,ol,  if  he  isn't  panic-,struck  or  physiically  below  par,  ought  to
be  able  to  pasis;  but  of  which  the  second  part-the  passing  of
which  shall   be   equally   requisite  for   admission-shall  test  his
familiarity with our local,  concrete, and oftien aribitrary but none
the  less  authoritative  rules  of  law  and  of  proicedure?"

The  practical  result  of  inserting  questions  of  this  sort  into  the  bar
examination  paper  woulid  in  most  cases  be  quite  differient  from  the  in-
clusion of questions  upon legal  ethics.    No  law  school  that  draws  students
from many different jurisdictions  can possibly offer courses  upon  the local
peculiarities  of  every  jurisdiction.     Harvard,  for  instance,  today  offers
a  practicie  course  for  Massachusetts  students,  and  what  might  be  called
a  regional course  in  Mining Law.    At  one time  it had  a  special coursie  for
New  Yorkers,  but  it  icould  never  do  as  much  for  the  hypothetical  small
Western   state   whose   educational   development  I   have   iso   movingly   de-
scribed.     If  the  board  were  to  insist  that  applicants  must  show  some
familiarity with local peculiarities,  one of two results would follow.  Either
Harvard would  display stony indifference;  or  it  would  be  sugg.ested  to the
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bar   admission   authorities   that   a   Harvard   Law   School   graduate,   and
particularly  an  honor  graduate, can  surely  be  trusted  to  acquire for  him-
self  the  supplemeritary  detailed  information  nee'ded  for  practice  in  any
L`tate;  and  that such  an  appliicant  is  undoubtedly  already  better  prepared
than  are most of those who  in that  state  are  now actually being admitted
to  praictice.

Does not the answer to this argument run as follows?   If an applicant
who  is  soundly  trained  in  fundamentals  can  acquire  this  suppliementary
information  after  he  is  admitted  to  practice,  can  he  noit  also-and  bet-
ter-acquire it ibefore?   And if any bar admiJssion authorities are at pres-
ent admitting applicants  who  arei not fully  qualified  for all  the privilege's
of a practicing lawyer,  should  not steps, be taken to  remedy this  situation
rather than to let a good man  start his  professional  life under a  handicap
that  may  prove to  be  injurious  both  to  him  and  to  his  clients?

In  this  hasty  sketch  I  omit,  of  course,  all  iconsideration  of  details,  as
to  which  it  would  icertainly  be  de'sirable  to  secure  the  judgment  of  well-
informed law-sichool men.    Should the required supplementary information
be so slight that it could  easi'ly be secured in the law school library,  before
the student returns tio the state?   Or should it be so extensive as to require
a  special  course  iconducted  by  an  examination  icrammer,  or  by  a  bar  as-
sociation,  or  offered  in the  summer  school  of  a  State  University?    These
are queistions whi,ch I certainly am not competent to ans,wer ; nor I suspect,
at  pres,ent,  are  some  of  you.    My  plea  is  that  not  only  is  it  part  of  your
responsibility  to  look  ,into  proiblems'  of  this  nature,   of  which  these  two
that  I  have  mentione'd  are  merely  illustrations,  but  also  that  it  is  your
duty,   after   having   looked   into   theise   problems,   to   provide   your   own
solutions,  influenced but not icontrolled by the views of legal scholars.

Bar  Admi88i,on  Authori±ie8  and  the  Legial  Prof es8kon.

My  third   point   I   will   touch   upon   more   brie'fly.     Doubtles,s   every
lawyer,  who has  any professional  spirit,  feiels that when  he  serves  or  im-
proves  his  profession  he  is  at  the  same  time  benefiting  the  community,
in  the  conduct  of  whose  affairs  lawyers  play  a  neicessary  and  important
part.    And  of  course  he  is  right.    But  I  do  not  think  that  the  converse
is  true;  namely,  that  public  officials,  in  matters  affecting  the  legal  pro-
fession,  need  consider  nothing  except  its  welfare-even  if  we  usie  that
word  in  its  highest  and  most  idealistic  sense.    On  the  contrary,  I  think
that it is  within the realm of possibility that  State  Bar admission  author-
ities   may   sometimes   be   obliged   to   take   a   line   of   action-positive   or
negative-which does not,  in  itsielf,  benefit the  profession  except in  so  far
as  all  lawyers  are  also  members  of  the  public  at  large.    They  may  even,
on  oc,casion,  have  to  consider  adopting  a  poliicy  that  is  in  some  degree
detrimental  to  the  immediate  interests  of the  profession.
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Again,  let  me  give  two  illustrations,  the  one  affecting  the  quantity,
and the other the quality, of the legal  profession.

Number   of   Lcowkyers

It  is  generally  believied  that  the  legal  profession  is  overicrowded.     I
will not I orestall  disicussion of this question I urther than to say that-like
the preceding speaker-I know of no calling in which the same complaint
is not heard ; and that the problem seems  to  me to be,  partly at  least,  one
of   distribution  rather  than  of  proiduction.     There  can  be  found  small
towns,  even  today,  which  do  not  have  enough  lawyers.    If  an  individual
wishes  to  fight  a bank  or  a  puibli/c  utility  company,  he  cannot  find  anyon`e
who  is  willing to take  his  case.    This  hardly  seiems  to  be the  situation  in
our  big  cities.    Legislation  limiting  the  number  of  attorneys  who  may
praictice  in  large cities  may  or  may  not  be  in  order.    The  point  which  I
wish  to  bring  to  your  attention  is  that,  in  dislcussing  this  question  of
demand  and  supply,  you  do  not,  as  lawyers,  need  to  consider  whether
there  is  a  downward  limit,  below  whiich  a  icommunity  would  have  too
f ew  lawyers,  as  well  as  an  upward  limit,  above  which  the  community
would  have  too  many  lawyers.    From  the  point  of  view  of  the  public  at
large,  there is  such a thing as  a  downward  limit,  even  if  we  do  not  seem
often to have icome anywhere near  it.    But from the point of view  simply
of the legal profession,  I fail to  see why  any downward limit neied be  siet.
The fewer  lawyers  there  are,  the better  it  is  for  them.    And  I  say  this
not  with  any  cyniical  suggestion  that  the  only  effect  of  diminishing  the
number  of  lawyers  would  be  to  increase,  p7~o  ±cLmto,  their  individual  fees.
I  say  it  in  full  realization  of  the fact  that  one  of  the  things  that  bring
disrepute  upon  the  legal  profession  in  our  large  cities  is  that  the  supply
of  lawyers  so  far  outruns  the  legitimate  demand  as  to  encourage  shady
practices  both  in  securing and  in  retaining  legal  business.    A  regime  of
cutthroat competition  does  not provide  an  atmosphere.  in  which  any  pro-
fession  lean  preserve  its  self-respect.    The  highest,  as  well  as  the  lowest,
in  the profession  are  adversely  affected  by  these  conditions.

Socwl curd Racwl Discrininatkorv

This  illustration  that  I  have  just  given,  I  am  inclined  to  think,  is,
after all, of not much more than a\cademic interest. Theoretically, the legal
profession, if left to itself, might go too far in limiting its numbers.  Prac-
tically,  I  do not beliieve that bar admission authorities will ever go too far
in this  direction.  I think that we should all  of us  agree as  to this.    But I
am  by  no  means  sure  that  we  should  all  agree  as  to  the  considerations
suggested by my second illustration, which concerns  not the quantity,  but
the quality, of lawyers.

48



It  has  seemed  to  me  that  I  have  sometimes  disicoveried,  among  high-
class  lawyers,  traces  of  an  emotional  reaction  against  the  riffraff  with
whom  they  ar,e  supposed  to  have  a  professional  bond.     Underneath  all
their proteistations as to education and character, as to quantity or quality,
what  they  really  have  in  mind  has  sometimes  appeared  to  bie  this:    The
profession  ought  not  to  include  any'body  whom  a  cultivated  gentleman
would  be  ashamed  to  be  seen  talking  to  Ion  the  ,strieet;  that  really  is  the
crux of the problem.

Do  not  let  me  give  you  the  impression  that  many  lawyers-in  my
experience-seriously feel this way.    They talk this way more often ,than
they reially mean it.    But in some cases, I fear, they really mean what they
say.    In  some  ways,  I  have  great  sympathy  with  their  feiel.ings.    But  I
think  that  the  place  to  draw  social  and  racial  lines  of  this  sort,  if  any-
where,  is at the portals  of  bar  associations.    Whether  any  particular  se-
lective  bar  association  wishes,  or  does  not  wish,  to  operate  on  the  lines
of  a gentlemen's club,  must,  of course,  always  be  left to  its  now  existing
membership to decide.    But I am greatly mistaken if the public profession
of  the  law  in  this  country  can  be,  or  ought  to  be,   organized  on  these
principles.

Conclu8kon.

Briefly to  summarize the three  points that  I have  tried to  bring out :
Your  organization  would  rise,  as  it  seems  to  me,  to  its  highest  opportun-
ities  if its  members  should  be  stimulated  into  taking the  lead  in  securing
reforms  even  more  important  than  the  improvemeint  of  bar  examination
technique.    Representing,  as  they  do,  the  power  of  the  state,  they  would
do  well to assume an independent  attitude toward  even  the  strongest  law
sehools,  while yet  b,eing icareful  not to  invade the  partiicular  all-important
province over which law professors rule.  For the same reason, while main-
taining  the  closest  possible  rielations  with  the  American  Bar  Association,
and  with  State  Bar  Associations,  they  should  nevertheless  look  at  their
problem  from  a  point  of  view  somewhat  different  from  that  which  is
natural  to  even the  highest  type  of  practicing  lawyer.    If  you  should  be
unable  to  do  all  this,  your  organization  will  still  be  a  useful  addition  to
existing  professional  machinery  that  operates  on  a  technical  plane.     I
shall  always  have  a  special  personal  affeiction  for  it  because  I  havei  been
honored  by  having  been  ibrought  into  touch  with .it  from  its  beginning.
I have witnessed both its early  struggles  and the high idealism which has
animated its founders.    It is,  above all, to  be congratulated  upon the  fact
that its moving spirits arie young men, whose faces are turned toward the
future  and  who  are  not  afraid to  take  some  risks  in  making that  future
better,  both  for  lawyer  and  for  layman.
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Character  Investigation
A Discussion of the Permusuivo;vicL Sustem*

BY  JOHN  8.  GEST

0f  the  Co'urwdy  Boa;prd,  of  La,w  E"a,miners  of  Phi,hardalphia, Co'unbq!

Mr.  Mccracken  was  very  much  disappointed  in  not  beiing able  to  be
present  here  today Ion  acicount  of  litigation  in  the  Superior  Court,  and  I
am  sure  you  will  all  likiewise  be  very  much  disappointed  in  having  me
substituted  on  the  reicord  as  his  personal  repres`entative.    However,  I  be-
lieve I  can  give you, in  a short time, an  outline of  what we are  doing in
Pennsylvania,  and particularly in  Philadielphia  County,  and then  I  under-
stand tha,t  I  am to be turned ovter for  cross-iexamination  by  you.    Let me
make iclear at the start that I am not attempting to draw any conclusions
coneerhing the in.erits of our system, but simply to acquaint you in general
with the  efforts which wie  are  making to  carry  out the  rules  of  our  Su-
preme Court.

A few  yiears  ago  there  was  considerable  dis,cussion  in  the  State  Bar
Association  of the question iof requiring a college  degreie for  admission to
the Bar.    The colliege degree has not so far been requiried.    However, as a
riesult ,of the agitation, the attention of the  Suprieme  Court and the  State
Bar Association was diriected rather to the question of ethical fitness than
of  intelliectual  preparation  of  ,candidates  for  admission  to  the  Bar,  and
with a viiew toward the prevention  of the  admission of the  ethicalily  unfit
the  Supreme  Court  adopted  its  new  rules  under  which  we  have  been
operating since  January  1,  1928.

These  rules  requirie  that  each  candidate  for  admission  to  the  Bar
must  first  have  been  registeried  with  a preceptor of  good  standing  at  the
Bar of the County in which the applieant proposes to practice ; and that he
serve a clerkship 'in the office of his preiceptor for  a period  of  six months
beforie  admission  to  the  Bar.    The  period  of  registration  may  be  spent
in  a  law  school  or  in  a  full  time  iclerkship  in  th.e  offiice  of  the  preicieptor,
or in a combination of thesie two methods.    In the case ,of a part time law
school  the  period  of  registration  is  four  years.     The  six  months'  clerk-
ship may ibe sierved during the period of registration  and is  often  divided
into  periiods of two  or three months  during the  summer  vacations.

Each  applicant  is  requiried  upon  application  for  registration  to  file
with  the  State  Board  a  questionnairet  sign`ed  by  himself  and  to  give  the

*Given   before  a   round   tabl,e   group   in   Washington   during   the   second   annual
meeting  of  The  National  Conference  of  Bar  Examiners,   October  10,   1932.

tThe  questionnaires   mentioned   in   this   discussion   werg  published   in   The   Bar
Examiner,   January,   1932,   74-77.
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names and addriesses of the pr.oposed preceptor ,and thre.e ,Citizen  sponsors.
The State Board then forwards the questionnaire and blank questionnaires
for the  preceptor  and  aitiziens  to  the  County  Board.    The  County  Board
mails the questionnairies to the  partiies,  and  upon their  return the  Chair-
man of the  County  Board  appoints, two  members  of the  Board as  a  com-
mittee  to  interview  thie  appliicant.     The  two  members  of  the  committee
then appoint a time and require the appliicant to icall, bliinging his sponsors
if desired,  although thesie may be  dispensed  with.    If the  member,s of the
committee  arie  satisfied  after  the  interview,  reading  questionnaires  and
such  personal  inquiry  as  may  seem  pr,oper,  they  r,eport  favorably  on  the
application  in  the  form  of  their  own  questionnaires  which  are  filed  with
the  County  Board.    The  County  Board  at  ,its  meeting  approvies  the  ap-
plication and certifies the same to the State Board.

Under  this  practice,  the  County  Board  has  the  riespons'ibility  of  the
character  qualifiications  of  the  applicants,  but  subject  always  to  review
upon  an  appeal  by  the  appliicant  to  the  State  Board.    The  State  Board
in turn is subjiect to ,appeal to the Supremie  Court.

The  same  procedure  is  applied  in  the  lease  of  applicants  for  permis-
sion to  take the  final  examination  for  admission to the  bar.    As  we  have
been  working  under  these  rules  for  nearly  five  years,  these  applications
of this class have additional  light thrown upon them by the queistionnaire
of the  preceptors  with  whom  they  have  been  registeried,  and,  indeed,  we
attach considerable importance to  the riecommendation of  such  preceptor.

Our  applications  are of three  classes :

1.    Aappucathons  f or  Regi,strati,on cundi Prckininarey  Etta;mination.

These are the appilicants who have  not received a  college  degriee prior
to  their  commencing  the  study  of  law.    Under  the  new  rulies,  they  are
required  to  pass  the  examinations  conducted   by  the   College   Entrance
Examination Board with a mark of sixty per ,cent in fifteen units.   During
the four years,  January 1,  1928, to  December 31,  1931,  our  County Board
of   Philadelphia  interviewed   373   applicants   of  this   class.     There   were
rejected  34  and  15  withdrew  their  applications,  making  a  total  of  well
over  ten  per icent.    Some  of  these  withdrew  upion the  advice  of  the  com-
mittee  of  the  County  Board.

2.     Appttca,tions  i or  Regdstroitbon  Without  Ettcbminahion.

The seicond clas,s of applications is of those who apply for registration
without  examination,  that  is  to  say,  those  who  re,ceive  a  college  degree
prior  to  registration.    Wie  examined  933  of  suich  applicants  in  the  same
four-year period.   We rejected 9 and 22 withdrew, making a total of about
thriee  per  cent.    It will  be seen  at  a  glance tha,t there  was  a considerably
smaller  percentage  of  Casualties  in  this  class.
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8.     Appti,oati,one  f oJr  Final  Eceaimincdio`n,  ond  Admb88kon  to  the  Bcw.

The third  class  of applications  is  of  those  who  are  applying for  final
examination  and  admission  to  the  Bar.     In  the  same  period,  we  inter-
viewed 883 /of thesie, about 8 were rejectled and 5 withdrew, making a total
of 13, or about one and a half per cent.

We  have  been  reversed  by  the  State  Board  in  some  cases  and  some-
tiines our  rejection  Of  the  applicant  has  been  modified  by  changing it  to
rejection  for  one  year  as  a  disciplinary  measure.    However,  the  figures
given  above  show  fairly  well  the  pericentage   of  rej.ections,   totaling  51
during  the  four-year  period  and  42  withdrawals.    The  pericentages  show
that  the  class  of  registrants  who  have  not  received  a  colilege  degree  has
been  found  to  contain  the  highest  per,centage  of  undesiralbles.    Whether
or  not  higher  education  has  enabled  some  by  shrewdness  to  conceal  their
disqualifications  more  successfully  may  be  a  matter  of  some  spieculation,
but,  of  course,  generally  speaking,  the  colleg'e  course  in  itself  would  tend
to eliminate  certain  undesirable  aspirants.

We  regard  the  applicatiion  of  registrants  as  the  most  important  and
at the same time the most diffilcult of all.    This is  partiicularly true of the
first  ,class  who  have  not  been  to  collegie.    We  feel  that  it  is  only  fair  to
the applicant that if it can be ascertained that he is unsuited to  the study
of  law  our  adverse  findings  should  be  made  known  as  iearly  in  his  career
as  possible  and  thus  prievent  unnecessary  hardship  to  him  and  the  disap-
pointment  of  realizing  the  impossibility  of  attaining  his  ambition  after
spending three  or four  years  in  preparation  for  it.    The  difficulty,  how-
ever,  lies  in the fact that the character  of the  applicants  for  registration
is not well  formed and the reaction to  ethical situations  is  not pronounced.
In this  connection,  it  seems that  members  of  our  Board  are  apt  to  divide
themselves,   naturally,  into  two  schools  of  thought:   (a)   those  whom   I
might  call  Iitberal,  who  feel  that  an  applicant  should  not  be  disqualified
on more or less  intangible facts  in the  absence of some  definite indication
of sierious defects of character, and that such an applicant should be given
the  benefit  of  the  doubt;  and   (b)  the  strict  school,  who  stress  the  view
that the  practice  of  law is  a  privilege  rather  than  a  right  and  that  char-
acter   examination  icannot  a+cicomplish   the  purpose   of  these   rules   unliess
they  rather  throw  the  burden  on  the  applicant.    However,  there  are  a
great many clear icasies  where there  is no  clash  between  these two schools
of thought.

For  example,  a  man  who  has  distinguished  himself  in  school  or  col-
lege,  whose  family  traditions  are  in  accord  with  the  highest  ideals  of
professional   conduct   and   who   has   favorably   impressed   himself   upon
citizens  of   unquiestioned   reputation   may  be   passed   without   hesitation.
On the other hand,  if the applicant has plainly  been  guilty Of fraudulent
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pra,ctices,  there  would  be no  question.    In  the  no-man's  land  between  such
typical  cases,  however,  there  is  room  for  considerable  diversity  of  view,
and  if  time  permitteid  I  could  mention  some  very  interesting  questions
which  we  have  debatied.

Wehaveinourshorthistoryoflessthanfiveyearspassedonsomany
questioned  applicants  at  our  Board  meetings  that  we  have  in  a  sense
developed  a  body of precedent or case  law  which is  "locked  in  the  breasts
of the members  of the  Board,"  and to  a certain extent crystallized  in  the
special confidential  reports  which  are kept in the files of the  State Board.

|n  difficult  cases  we  use  a  paid  investigator.     Of  course,  we  do  not
rely  on  him  except  for  the  accumulation  of  facts  and  if  an  applicant  is
rejected  as  a  result  of  such  facts  we  bielieve  that  it  is  only  fair  that  he
should  be  confronted  with  the  fa,cts  and  permitted  to  explain.     The  in-
vestigator has been helpful in the case of bootleggers and fraudulent bank-
rupts.    We  do not  believe the sins of the father should  be  visiteid  upon the
son  in the case of such transgressors,  but if the  son of  a bootlegger\ or  of
a fraudulent  bankrupt has ibeen  of such  age as to  know  what  was  taking
place  and   been   associated,   for   example,   keeping  his   father's  accounts,
we  have  no  hesitaition  in  disqualifying  him.    One  applicant  whose  father
had  become  bankrupt  a  few  years  before  was  asked  if  he  was  working
his  way through  college,  and  he replied  that he was  going through on  the
money which his father had saved in the  bankruptcy proceeding.  Another
appllicant reisented the inquiries of the investigator and  ended  by attempt-
ing to persuade him to  receive  a stipend  from  him in  consideration  of his
kindness  to  the  appilicant  (to  some  extent  past,  but  largely  future).

Hypothetical  ethical  questions  are  proposed  by  some  members  of the
Board.    The difficulty, however, is,  as has been suggested, that "the great-

?=tearu°egnuteu%:VnefsQt`+neh¥`=SatQ+`P^£_O:i~&~ir_±Lvij=iT:ir=`rfeuh6e=G3#jue'ctu£[£n`:-sLnteh&gtretaht=frequent use of such questions is apt to crystallize in a few types  of ques-
tionswhichundoubtedlywillleakouttofutureapplicants;andthenagain,
it  is  hard  to  realize  that  the  ethical  sense  of  the  applicants  is  naturally
still  undeveloped.    But there are cases  where the  replies  to  such  questions
have indicated a  pronouncied blind  spot in  the  e'thical  vision.  For example,
where  a  man  stated  that  he  would  reiciommend  the  husband  in  a  divorce
proceeding  to  go   out  and   get  the   evidence  for   divorce   on   ``statutory"
grounds,  or  where  an  applicant plainly  shows  that  he has  no  higher  con-
ception  of the  practice  of  law  than  a  means  of  acquiring  wealth.   Again,
it  has  been  obvious  in  questioning  some  applicants,  that  they  believe  that
in  the  practice  of  law  the  end  justifies  any  means  whatsoever..     One  ap-
licant was asked  his  attitude  toward cheating on  examinations,  and  while
he  was very much  against  it,  he gave  as  his  reason  that  he  did  not think
a  man  should  take  the  risk  of  detection-possibly  an  indication  of  what
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is not  a  good  ``yes  or  no"  question.    Of  course,  in  such  a  case,  due  allow-
ance  should  be  made  for  the  tension  under  which  the  applicant  may  be
speaking  and  his  inability  to  express  himsielf .  '

Where there is a division between the two members of our examining
committeie,  the  case  will  be  discussed  at  the  next  meeting  of  the  Board,
and either a third member  will be  added to the committee, or  a  new com-
mittee  appointed.    Sometimes  the  applicant  is  brought  before  our  Board
for questioning.

The  question  iof  preceptors  is  a  serious  one.     With  something  like
two  hundred  applicants  for  admission  ea,ch  year  in  Philadelphia  County
who  must be  registered  for  three  or  four  years   (or  more  in  the  case  of
repeaters),  we  should  have  about  one  thousand  registrants   at  a  time.
The rules  do not permit more than three  students  to  be registered  in  any
law  ioffice,  including  one  suite  shared  by  different  members  of  the  bar,
except on  speicial permission  granted by the  Supreme  Court.   The number
has been increased to seven and  even  nine in the case of a large office.

A  preceptor  is  not  considered  qualified  if  he.  is  devoting  his  entire
time in the offices of a corporation,  such as  an officer of a trust company,
an  attorney  in  the legal  department  of  a  railroad,  eto.    Furthermore,  we
do  not  hesitate  to  rieject  as  preiceptor,s  those  who,  after  careful  inquiry,
are  known  by  the  Board  to  be   engaged   in   practice  of   a  questionable
character.   In the four  years  ending  January  1,  1932,  our  list  of  disqual-
ified rejected preceptors had reached thirty and a number have been added
since  then.    It  has  been  suggested  that  it  is  an  anomaly  to  have  at  our
Bar  men  whom  we  do  not  recognize  as  fulfilling  the  requirements  of  a
preceptor  and  who  arie  stin  not  subjected  to  censorship  or  disbarment
proceedings.    However,  wie feel that we  should take a  strong position  and
that a preceptor must be one from whom the registrant will receive proper
exposition of the ethics of the prof ession.    The  duties  of  preceptor are  de-
fined as follows :

"During  the  entire  period  between  registration  and  taking

the  final  examination,  while  attending  law  school,  the  student  is
required  to  keep  in  touch,  by  correspondence  or  otherwise,  with
his   preceptor.     The   preceptor   assumes   the   responsibility   of
vouching  for  the  student  at  the  beginning;  of  helping  him  to
understand the ethics,  duties,  responsibilities,  and temptations of
the  profession;  of  endeavoring  to  develop  in  the  student  a  high
standard  of  character;  of  having  him  serve  a  clerkship  of  six
months or more in his  office ; and of certifying,  at the  end,  what
he  knows  of  his  character  and  fitness  to  become  a  creditable
member of the Bar."
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It  has  been  hard  for  some  students  to  get  a  satisfactory  preeeptor,
buttheconditiionisbeinghelpedbytwocommitteesofthealumniofthe
twolargelawschoolsinthecityandtheBarhasbeencircularizedibythe
Chief  Justice  and  the  Chairman  of  the  County  Board  in  regard  to  the
responsibilities  of  a  preiceptor.    Sometimes  students  wish  to  change  pre-
ceptors  and the substituted  preceptor  must  be  approved.    Ag.aim,  we  have
received  information   from   the  preceptors   either   during  the  period  of
registration  or  upon  the  final  questionnaire  indicating  the  unfitness   of
the applicant.

Our  Board  consists  of twenty-four  members  of  whom  the  Chairman
and  the  Secretary  do  not  conduct  the  oral  interviews.     The  remaining
twenty-two   during  the   four-year   period   mentioned   above   interviewed
2,189  candidates  and  since  the work  was  done  in  pairs,  this  means  about
fifty  interviews  per  year  for  each  member.    This,  together  with  the  atl
tendance  at the  eight  meetings  of  the  Board  throug.hout  the  year,  means
that  each  member  devotes  a  considerable  amount  'of  time  to  the  work.
This  is  the  situation  in  Philadelphia,   but,   of  course,   among  our  sixty-
seven  counties  there  are  many  boards  to  whom  applicants  would  often
be  personally  known.

Webelievethatthemembersofthecommitteewhointerviewtheap-
plicaut  lean  in  some  cases  discover  his  unsuitability  and  persuade  him  to
withdraw  his  application,  and,  indeed,  the  fairness  of  permitting  a  can-
didate to  withdraw rather  than  be  rejected  is  apparent,  as  his  disqualifi-
cation may not always .extend to other professions or trades.

Each  member  of  our  County  Board  has  been  assigned,  through  the
kind  offices  of  the  Law  Academy  of  Philadelphia,  a  younger  member  of
theBartoassistinthework,butourworkisofsu.chapersonalandcon-
fidential  chara/cter  that  it  has  not,  as  a  rule,  been  possible  to  avail  our-
selves  of their cooperation to  a very large  extent.

Now  that  is,  briefly,  g.entlemen,  the  experiment  which  we  are  con-
ducting  in  Philadelphia.    It  has  required  a  very  great  deal  of  conscien-
tious  hard  work on  the  part of  our  Board  members.    I  cannot  present  to
you  statistics  or  facts  of  tangible  character  to  show  what  results  have
beenreached.Wedofeel,however,thatsomethinghasbeenaccomplished
in  the  rejection  of icel.tain  appliicants.    We  als'o believg thait  the  vigilance
with  which  we  have  watched  the  incoming  applications  must  have  acted
as  a deterrent to certain  undesirable applicants,  and  we  are  hopeful  that
our  efforts  have  not  been  in  vain.    I  will  be  glad  to  answer  questions  re-
garding anything I have ttouched on.

Q.     Mr.   Gest,   do  the   candidates   think   it   unfair  to   be   under  the
tutelage of a lawyer?
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A.    Of  course,  we only  hear from the  students  at a time when  they
are anxious to please the County Board,  and they usually praise our rules.
We  do  come  across  students  who  are  resentful  of  the  system  and  their
resientment  is  not  entirely  persuasive  of  their  qualification.

Q.    Do  you  ever  find  the  students  objecting  to the  standards  of  the
preceptors ?

A.    In  one  case  I  riecall  a  complaint  on  the  part  of  a  student,  and
while the matter did not s.eiem to involve unethical conduct, we advised the
student that if he would feel that way about it,  he should choose another
preceptor, which he did.

Q.    If  a student has  made  misrepresentations  to  his  preeeptor,  how
seri'ous  an offense would  you  consider this?

A.    Very  serious.    We  had  such  a  case and  it  resulted  in  our  with-
drawing  our  approval  of the  registrant.

Q.    Suppose the preceptor would  be  a  party to  deceit on  the part of
the student, and upon examination this was found to be true-what then?

A.     The prece.ptor would be  listed as unapproved.

Q.    Is  ambuilance chasing iconsidered bad on the  part of  a  preceptor?
A.    Ambulance chasing as  I  understand  the  term  involves  unethical

pra,ctice,  such  as  soliciting  and  the  splitting  of  fees  with  the  man  who
procures  the  business,  etc.    We  would  reject  a  preceptor  whose  practice
was known by us to be unethical.    Of course, being engaged mostly in rep-
resenting  plaintiffs  in  aiccident  cases  would  not  disqualify  a  preceptor  if
the  praictice  was  properly  iconduct.ed  and  the  office  afforded  an   oppor-
tunity to become  aicquainted with  other  branches  of  law  praictice  to  some
extent.

Q.    Has  this  procedure  helped  in  determining  the  number  of  men
of high  ability who fall  down,  and  viice versa?

A.    The  results  of  our  four  years  show that  the college  degree  men
have been more successful with us than the others  and that the casualties
after the three-year registration are relativeliy small.

Q.    How do preceptors report?
A.    In the form of a further questionnaire at the end of the registra-

tion period,  and they ican  at any time before if they have occasion to.

Q.     Are the questionnaires made  known to the candidate?
A.  Candidates  do  not see the  questionnaires.

Q.     Have you experiienced leases  where men whom you have approved
have turned out badly?

A.     No;  but  we  expect  there  will  be  such  cases.     Unworthy  char-
acters  will  undoubtedly  g.et  past  us  and  others  may  takei  a  turn  for  the
worse later.
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A Discussion ®f the Overcrowding
of the Bar

In  the December  number of  The  Ameri.can  Law  School  Review,  pub-
lished  by the  West  Publishing  Company,  the  speeches  made  at the  recent
meeting in Washington of the Siection of Legal Education and Admissions
to  the  Bar  of  the  American  Bar  Association  will  be  reprinted.    Formal
addressres were  made  by the  chairman,  Mr.  John  Kirkland  Clark  of  New
York,  Dean  Young  8.  Smith  of  Columbia,  Mr.  James  Grafton  Rogers,
Assistant  Secretary  of  State,   and  Judge  William  Clark  of  thei  United
States  District Court for the  Distriict of  New  Jersey.    Thes,e  are  of  great
interiest  to  the  profession  and  particularly  to  bar  examiners.     A  small
portion  of  Mr.  Rogers'  addriess,  which  we  regretfully  state  is  all  we  have
space for in this issue,  follows :

"Th.e  lawyers,   assuming  an   oversupply  in   the   profession  and   con-

cerned  naturally  with  their  own  interest  in  it,  have  been  discussing  a
series  of  remedies  for  the  situation.     *   *   *   First,   a  remedy  has  been
sought  in  the  incrieasing  sieverity  of  bar  examinations.  *  *  *  It  ,seems  to
me  that the  conditiions,  justify  and  support  its  sieverity  but  I  am  equally
clear  tha,t  it  is  not  solving  the  question  of  numbers.    While  50  per  cent
of  thosie  who  apply  each  year  fail  in  the  examination,  exp,erienee  shows
that  they  repeat  the  effort  and  the  indications  are  that  90  per  cent  of
those who priepare for the bar  are ultimately  admitted.    *  *  *  The  second
remedy most  discussied  is  an  increase  in  what might  be  called  the formal
requirements for admission as distinguished froin the test by examination.
The  American  Bar  Association's  program  for  leg'al  education  has  recog-
nized  this  sort  of  requirement  as  healthy  and  useful.    The  requirement
of  graduation  from  a  law  school,  the  requiriement  of  a certain  minimum
general  education  before  admission  to  a law  school,  the  approval  or  non-
approval of the schools themselves  in  which  study  shall  be recognized,  all
fell  within  this  zone  of  thoug.ht.     There  is  a  slow  but  steady  progress
throughout  the  United  States  in  this  direction.    The  bar  has  carried  on
a persistent and, I think,  intelligent program  of improvement.    The trend
is all towards more rigid formal standards.    The only argument presented
against it has been that the severity of these formal  requirements checked
the democracy and opportunity )of the bar.    With our widespread, modern
system  of  ieducation  before  our  eyes,  with  the  liberal  policy  of  the  Bar
Association in approving the existence of schools whi,ch extend the prepar-
ation  in  easy  stages  over  a  long  period  of  afternoon  or  evening  classes,
I think the observer  will  find no  infringement  in  the bar  program  on  the
opportunities  or democracy of the legal  profession."
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Recent  Bar Examination Hist®ny
in Massachusetts

BY  WILLIAM   HAROLD   HITCHCOCK*
Chadrmun, Massa,chusett8  State  Board, of  Ba,r Ecocrminer8

Your  chairman  has  referred  to  the  recent  decision  of  our  Supreme
Judieial  Court relating to the power of the court over the bar  examiners
and  their  activities.    It  seemed  to  me  that  it  would  be  helpful  to  this
gathering  if  I  should  attempt  to  outline  what  our  Massaichusetts  Board
has  been  doing  during the  past  few  years,  and  how  those  activities  led
up to  the controversies which  resulted  in  that  decision;  not  for  the  pur-
pose of reviving those  controversies and  emphasizing them,  but more for
the purpose of being able to  bring before you  the setting of that  decision
and ±mn£±^d=`P+:`a.1:r^±o= .tfl`lrfTou t`he  sdrt ,o5  .vi_ovri --tri=: #€V== tvr+y£.=ga.toueE=.

The situation irfMassachusetts which led up to this  decision has been
rather  peculiar  for  a  good  many  years.    There  had  been  no  idecision  as
to  the  limits  of  the  judicial  and  the  legislative  power  over  admission  to
the  bar  a\nd  neither  the  court,  the  bar  examiners,  nor  ,the  bar  cared  to
bring  thei  matter  to  an  issue.    Back  in  Chief  Justiicie  Shaw's  day  there
was  some  legislation  that  was  ineonsistent  with  the  rules  Of  the  court.
The  court  repealed  its  rules  and  followed  the  rules   laid   down   by  the
legis,]ature.

Some twenty yealts ago,  an attempt was made by the Bar Examiners
to  stiffen  the  requirements  as  to  pre-law  education.    That  resulted  in  a
legislative  enactment  setting  a  low standard  of  such  education.    It  was
deemed  best  by  the  cour,t,  the  bar  examiners,  and  others  interested  to
acquiesce  for  the  time  being  and  not  attempt  to  force  a  court  decision.
Indeed,  it  would  have  been  rather  diffiicult  to  bring  that  matter  to  an
issue  for  a  court  decision  unles,si  it  happened  by  chanee  to  arise  in  some
di,sbarment  or  bar  examination  case,  or  unless  the  court  definitely  and
positively,  on  its  own  motion,  laid  down  a  rule  that  was  in  conflict  with
the legislation.

So for many years we went along, not really knowing where we stood
as to the definite limits of the jurisdiction of the legislature and the courts,
but with a rather positive idea  in the  minds  of most of us  that when  the
question was really raised the court would  assert for  itself most,  at  least,
of the jurisdiction.

So our bar examinations for many years  have been  opened widely  to
persons with a varying degree  of education,  often  with  too  little  prelim-

*Address  delivel.ed   at  the   second  annual  meeting  of  The'  National   Confel.ence   of
Biar  E*aminers,  October  10,  1932.
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inary  education.    Doubtless  some  persons,  I  do  not  believe  so  very  many,
unqualified  either  by  preliminary  education  or  by  law  study  have  gotten.
by our Board.

When I went on the Board four years and a half ago, I found the pro-
cedure, to outline  it very briefly,  wais thi's:    We  had  only a  one-day exam-
ination  and  had  thirty  questions,  half  in  the  morning  and  half  in  the
afternoon.    Six  questions  were  prepared  by  each  member  of  the  Board
and passed on by him.    The books  were  divi'ded  into  five  different sections
so that they icould be separated  and  each member of the  Board  could take
his own  an'swers  and  have them  separate from those of the  other.s.    Then
each  member  of  the  Board  read  and  marked  the  answers'  to  his   own
questions.    After  that  had  been  done,  and  when  we  got  up  to  the  point
of  800  or  more  applicants  it  was  grilling  work,  we  met  to  pass  upon  the
results of the examination.

As  far  as  I  can  \determine,  it  ha,s  never  been  the  point  of  view  in
Mas,sachusetts that the  admission to  the  bar  should  be  a  matter  Of arith-
metic.    The  translation  of  intellectual  attainments  into  figures  is  a  most
doubtf ul  performance,  a`s  we  will  all  agree.    It  may  mean  attempting  to
pass upon the qualifiications of candidates merely by an arithmetical figul.e,
sometimes  det,ermined  in  part  by  what  the  examiner  had  for  breakfast
the  morning when  he  read  that  particular  paper,  and  sometimes  reached
after  a  great  deal  of  difficulty  in  ais,certaining  what  the  applicant  was
trying to  say.    So  far  as  I  know  our  Boiard  has  always  felt  that  a  mere
percentage  mark  should  not  be  the  sole  guide,  that  the  marks  on  the
written  examination  were  p?^¢7%ay  /cLco.e  evidence  only  a.si to  whether  or  not
the  appli`cant  was  entitled  to  admis'sion;  that  the  marks  should  be  fixed
after as careful consideration as possible and with as little opportunity for
favoritism or unfair discrimination as, pos,sible, but that such marks should
be  subject  to  control,  as  in  every  other  case  of  p7inci  /cicc.e  evidence,  by
other eviidence, wherel they  do not of themselves clearly  indicate the result.

At  my  first  meeting  with  the  Board  after  an  examination,  I  found
the  practice  was  to  go  through  the  records  and  to  put  into  the  "Yes"
division certain  applicants whose marks icl,early  indicated that there could
be no  doubt of their right to  be  admitted;  to  put  into  another  class those
who  on  their  marks  must  be  rejected.    In  thes'e  cases  there  was  nothing
further  to  be  done.    Then  we  had  a  third  class,  the  doubtful  list,  which
we  held  for  further  consideration.    Perhaps  out  of  800  there  would  be
100 or more of thesie.   Then we  proceeded to  attack this doubtful  list.   We
considered  the  mark,  the  educatio,nal   recorid,  the  business   or   practical
expierience  and  all  the  evidence  then  before  us  in  the  appliicant's  record.
On thqt record, without taking a view of the premises, we decided whether
or not  each  applicant on  the  doubtful  list  should  be  admitted  or  rejecteid.
When  we had  reached  that conclusion  in  all  cases  we  notified  the  success-
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ful   applicants  that   they   had  pals,sed  the   examination.     After  that   we
proceeded,  through the assistance. of the  chara,cter  committeies  and  other-
wise, to go into the matter of character.   That is, we divided the two issues
of  legal  qualifications  and  character.

After  I  had been through two or  three  examinations  in this  manner,
I  felt that we 'needed further  evi.dence.    If  I  were  hiring  an  office  boy  I
would  see  him  before  I  hiried  him.     I  disliked  exceeidingly  to  pass  upon
the  qualifications  of  a  person  to  be  admitted  to  the  bar  without  seeing
him,  talking  with  him  and  getting  further   evidence  by  discussing  the
examination  or  other  matter,s  with  him.     Then  I  found,  not  often  but
cecasionally,  that  we  had  cases  where  after  we  had  told  an  applicant,
"Yes,  you  have  passed  the  examination,"  some  complaint  would  be  maide

in  reference to  his  character  and then  we  would  see  him.    Sometimes  as
far as  an absence of moral character was iconcerned,  w,e could  not,  on the
evidence,  say that  he  failed to  postsess  such  character,  but we  found  that
he  wais  clos,e  to  the  line  in  his  marks;  that  his  personality,  his  education,
his  entire  record  which  we  then  haid  more  clearly  before  us  than  before
from  our  interview with  him,  indi.cated  that  he  was  noit  qualified  in  the
broad  sen'se  of  the 'term  to  practice  law.    But  we  had  said  "Yes"  to  him
and,  therefore,  we  could  not  do  mu,ch  more  than  continue  to  say  ``Yes"
unless  we could  find  something  in  his  moral  character  to  re'fuse  him  ad-
mission  on  that  ground  alone.    We  had  already  det.ermined  the  issue  of
qualifications  indepeindently  of  that  of  character  and  it  was,  too  late  to
change.    We  had  determined  that  is,sue  on  insufficient  evidence.

A.s  a  r,esult  I  personally  suggested,  "Let  us  see  the  members  of  this
doubtful  list before we pass\ on their cases."   Some  of the  Board members
had been on it before I wa,s admitted to the bar and others had been there
for  a  much  longer  time  than  I  had.    They  saw  some  of  the  charges  of
unfairnesis  that  might be  made  if  we  undertook  such  a  methoid  of  dealing
with  it.    They  were  loath  to  adopt  such  a  pl.ocedure  and  so  we  continued
for a littl.e longer  in the  same  old method.

In  December,  1930,  our  Judicial  Council,  whi,ch  had  be.en  asked  by
the  legislature  to  make  recommendations  on  the  general  subject  of  ad-
mission  to  the  bar,  made  a  report  in  which  they  criticized  the  result,s  of
the work of the  Board of  Bar Examineris  and pointed  out the advisability
of  having  something  in  the  nature  of  an  oral  examination.     They  sug-
gested that  in  order  for the  Bar Examiners  to  have time  to  devote  them-
selves to  such an  examination they `should  be  given  some  a,ssistance  in  the
detail work that they had  thereto fore  done  themselves.    The  report  came
about  the  time   of   one   of   our   semi-annual   examinations.     The   Board
determine,d to attempt to put into  effect tha.t suggestion.    To  do so  it was
esis,ential,  in  order  to  release  us,  from  the  duty  of  reading  and  marking
all these books, that the books  should be  marked by others employed  by  us
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to  work  under  our  supervision.    We  could  then  devote  our  time,  as  soon
as  the marks  began to come in,  seeing the  individual  candidates.

We  went to  the  Chief Justiice of the  Supreme  Judicial  Court,  who  is
required  by  law to approve  our  expense  accounts,  and  got  his  approval
and  that  of the  Court of  what  we  proposed to  do.    We  went  to the  legis-
Iature  and  told  it  what  we  proposed  to  do  and  asked  for  a  larger  appro-
priation for the purpose of employing assistants to mark the  bookis  under
our supervision.    This we obtained.

We put the proposed change in practice into effect immediately.   Each
member of the Board,  with the  appiroval  of the  others,  selected  a  capable
reader  who  should  mark  his  section  of  the  examination  books  under  his
supervision.    As  soon  as the marks  began  to  come  in,  at  this  first  exam-
ination,  we sent for  every one  who took the examination  and  interviewed
them.    Somei  of  those  who  had  very  low  marks  of course  just  walked  in
and  walked  right  out  again.    Those  with  very  high  marks,  unless  some-
thing  in  their  records,  required  consideration,  did  the  same  thing.     To
many  of  the  other.s  we  devoted  considerable  time.    We  called  it  an  oral
examination.    That  seems  to  imply  that  we  talked  or  asked  about  law.
We  soon  found  that,  aside  from  occasionally  asking  a  candidate  about
somie  answier  to  an  examination  question  or  trying  to  get  from  him  an
explanation  as  to  why  he  had  not  done  better,  it  was  more  practical  to
talk with these applicants  as to their education,  personal  history,  employ-
ment,   interests,   in  fact  their   entire   record.     There   were   unfortunate
repercussionls  due to  misunderstandings  by  applicants,  of our  purposes  in
as,king certain  queistion's.    Sometimes,  for  example,  they  thought that  we
intended  to  reject  them  if  they  had  a  po.sition  at  a  good  salary  outside
of the law.    These misunderstandings  we arie  gradually correeting.

Our  fundamental  method  of  procedure  is  just  the  same  after  the
adoption   of  this  oral   examination   ais   before.     We  ,still   have  the   sure
"Yes,es,"  the  sure  "Noes,"  and  the  doubtful  list.    In  ha,ndling  the  doubt-

ful list, the oral examination greatly helps us.    We still feel that the marks
are p7o'" /a)cfe  eividence and that it  is only  when  a  mark  in  a  particular
case is by a  narrow margin below or above our provisional  piassing mark,
we  have  a  I.ight to  go  beyond  the  mark  and  correct  the  resiult  suggested
by  the  marks  alone  by  all  the  evidence  before  us,  including  this  view  of
the premises  which we have taken.

At the fir,st examination  we saw every applicant.   Seven  hundred and
fifty-four took that examination  and it proved foolish to  see them all.    In
subsequent examinations we set a mark which is somewhat below the mark
at which anybody would pass and fixed that as the' mark for the oral exam-
ination making it an absolute dieadline so that nobody who gets below that
mark is summoned for the oral examination.  Everyone who gets above it is
summoned.   The members of the Board are anxious to correct any possible
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errors  that  may  be  made  by  the  men  who  read  the  examination  books.
When  we  find  applicants  have  marks  that  are  slightly  below  this  dead
line and that from their record they possibly should have  done better,  the
papers are personally re-read by the Board itself.    At our last examination
in  July,  1932,  out  of  700  applications  we  re-read  fully  100.    Those  who
are summoned before us are treated in the way that I have outlined.   Some
of them  require a casual  consideration.    Their  reicords  are  clean  and  the
marks  are  high.    They  are  clean¢ut  and  the  type  of  men  we  want,  no
matter  what  law course  they  have  taken.    They  are  passed  as  a  matter
of  course.    With  othe'r,s  we  spend  a  large  amount  of  time,  asking  them
all  sorts  of questions  about their  experience,  their  education,  about  some
of the foolish answers that they have made to the  examinatiion  questtions,
and  anything else that  seems  pertinent that we' ought to  have  before  us
together with their marks i,n order to  detiermine whether  or not they are
qualified to practice  law.    I  have  not the  figures  of this  last  examination
as  to  how many  finally  were called  for the oral  examination,  but  on  the
first call,  without any  re-reading,  we found that  quite  uniformly  about a
third of those who took the examination were entitled to be called for this
or,al  iexariination.    That  proportion  wasi  increased  by  re-rea.ding  so  that
possibly it was as high as forty per cent.

I  will now touch  on  the  story of  our  controversy.    In  the  beginning
of this year, in January, after this procedure had gone through two exam-
inations  and  we  were  about  to  apply  it to  a  third,  I,  for  one,  was  con-
siderably  startled  to  have  a  rather  violent  attack  upon  the  motives  and
procedure of the Bar Examiner.s launched upon  us, by Dean Archer of the
Suffolk  Law  School.    He  introduced  two  bills  into  the  legislature.     One
w'as to the effect that our statutes, should not be interpreted as permitting
thei bar  examinersi to  "farm  out"  the  books-using the  expression  which
he invented-to others to read.    Another bill was that no two members of
our  Boai`d  of  five  members  should  be  graiduateis  of  the  same  law  school.
Two of us were graduates of Harvard and the others were from different
schools.    So  the  issue  was  whether  I  or  one other  member  should  be  de-
capitated.

We  had  newspaper   statements,  radio   broadcaists,  and   much  grief.
It was, of cours,e, not my duty to indulge in public controver,sies, either by
newspapers  or  by  radio,  but mer,ely to  appear  before  the  legi,slative com-
mitteie  at  the  heari\ngs  on  these  bills,  to  put  the  facts  before  it  and  to
an,swer  the  various  chargeis  of  discrimination  and  improper  conduct  that
were made against us.

But,  of  coursie,  the  Dean  iis  most  persuasive  and  there  wel.e  many
fa;ctors  which  contributed  to  the   situation   whiich  eventually   develiope.d.
The  committee  of  the  legislature  reported  leave  to  withdraw  on  these
bills but only by a  rather  narrow margin.    This  report was  made to  the
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Senate.    The  first  bill  to  icome  up  was  a  double-headed  one,  to  the  effect
that  we  must  not  "farm  out"  the  books,  a,nd  that  we  must  not  discrim-
inate  between  law  schools.     When  it  first  icame  up,  the  rieport  of  the
Committee was  aiccepted.    The  next  day the  action  was, reconsidered  and
the bill  substituted omitting only the provision  forbidding discrimination,
a  harmless  prohibition  since.  we  have  no  intention  thus  to  disicriminate.
But  they  left in the  direction  that the  statute  should  not  be  construed  as
permitting books to be read by anyone other than the Board.    This would
as  a  praictical  matter,  if  it  became  eiffeictive,  require  us  to  abandon  our
plan for oral examinations.    This  bill went through one  or two  legislative
stages.    Then,  as  a  result  of  the  isuggestions  of  leading  members  of  the
bar and of lawyers in the Senatei who were not in favor of this legislation,
the   Senate,   acting  under   our   rather   peculiar   constitutional   provision,
asked the advice of the Justices of the Supreme  Judicial  Court first,  as to
whether  this  proposed  bill  would  be  unconstitutional,  and  second,  as  to
what power the legislature had  over  admission  to the  bar.

Since  the  beginning of  our  Commonwealth,  we  have  had  in  Massa-
ichusetts this  provision for  aidvisory  opinions  in  our  Constitution.    It  has

proved  most  useful  and  has  enabled  the  Court  many  times  to  settle  con-
troversies  in  their  inception,  eithe'r  by  approving  or  by  disapproving  the
constitutionality of proposed legislation.   But it has one disadvantage-the
Court  will  receive  argument's  from  no  one.    No  statements  of  any  sort
will  be  receiveid  in  deciding  such  questions  unles,s  the  legislature  itself
sends  up  some  brief  or  material  of  that  sort,  to  acicompany  the  request
for the opinion.

Nothing of that ,sort was, sent in thi,s case  so that our Judges  had  to
deal with these questions without any assis'tance from counsel.    They took
their time about it and produced the excellent result which you have seen.
The  only  thing  that  worried  most  of  us,  I  think,  was  not  as  to  what
fundamental principle they would lay down,  but as to how far they would
say, if at all, the legislature had the right to go into mere matters of detail
in procedure.    This legislation was directed to a matlter of detail a,s to how
the  examiners should  do  their work.    You  will  see that  the  Justices  have
maide very clear-if it was necessary to make it clear-that the limitation
and  control  of  details  would  be  an  interference  with  the  powers  of  the
Court  and  would  prevent  it  from  retaining  the  control  over  admissions
to the bar to which it was entitled.

So, without the question being raised by the bar examiners, bar asiso-
ciations, or the courts, it was raised and decided once and for all as a result
of the  attacks made  upon  us  and  decided  in  a  way  of  which  most  of  my
audiencie  here  will  approve.

I do want to say two things.    One is sugges'ted by something that has
already  been  stated  here.    Our  Board  never  considers  the  percentage  of
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candidates  who ishould  pass any examination.    One of the  things  that has
concerned Dean Archer is the variation of the percentages that have passed
from  the  different  schools.    We  give  that  matter  no  consideration.    We
have  no  idea as to what percentage of the whole  list  is  going to  be passed
or  as  to  what the  percentage  of  success  will  bei from  the  different  sichools
until the final result is reached.    We do  not  believe that  the  law  of supply
and demand,  any more than the law of gravitation,  should  affect the deci-
sions  of  our  Board.    Our  duty  is  to  pass  on  individual  cases  and  it  is  not
our  duty  to  determine  what  percentage\  of  applicants  should  pass  a  bar
examination  any  more  than  it  is  for  a icourt  to  determine,  in  advance  in
any  particular  year,  what  percentage  of  the  verdicts  should  be  for  the
plaintiff.

The  other thing I  would  like  to  suggest  is,  what  is  the  next  step  for
us?   The  de,cision  gives  us, a  free hand,  but we have  a  situation  in  Massa-
chus,etts  that  must  be  dealt  with  fairly  from  the  point  of  view  of  the
publiic,  it is  true,  but alsio  from  the  point of view of  the  large  number  of
persons  who  have  studied  in  law  schools  authorized  to  give  degrees,  by
our  legi.slature.    These  men  and  women  must  be  treated  with  justice.    I
was rather sorry to read,  during the cours,e  of a  year,  an  editorial  in  one
of our law reviews based upon somie remark that was made  at one of our
bar association  meietings  in  Boston.    The thesis  of this  editorial  was  that
in  Massachusetts  we  are  not  much  interested  in  having  college edueation
as  a preparatory  requirement for  entrance  to  the. bar.    Of course  we are
desirous of a highly educated bar.   In laying down  rules,  however., for ad-
mission to the bar, both for preliminary and legal training, we have to deal
with the situation as we now have it, a situation that we have not created
but that has 'been created by the public whom it is our duty to protest.   We
must move forward cautiously  and  in  such  a  way as  not to  be  unfair.

I  feel  that  we  can  substantially  raise  our  woefully  low  preliminary
requirements, as  to  education  and  that  we  can  make  our  requirements  of
legal  study  much  more  effective,  but  we  must  go  slowly.    If  you  see  us
coming  out  with  a  rule  to  the  effect  that  high  school  education,  or  its
equivalent,  is  all  the  preliminary  education  actually  required  to  take  our
examination,  do not think  that that represents  our  ideal  but  realize  that
we are dealing with a  problem,  one phase  of which  I  have  told  you  some-
thing about,  and that we are trying gradually to  work  out that  problem.
Remember that the mills  of the bar  examiners,  like the  mills of the  gods,
must  grind  slowly,  but  that  we  hope  some  day  that  they  will  grind  ex-
ceedingly  sure.

Note:-The  decision  of  the  Massachusetts  Court  (In  re  Opinion  of  the  Justices  to
the  Senate  180  N.  E.  725)   is  referred  to  with  further  citations  on  the  question  Of  the
ipower  of  the  coul.t  over  admissione   to   the  bar  at  pages   210  and   222   (June,   1932)   of
Vol.   I  of  The  Bar  Examiner.
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German Bar Association Favolfs Three-Year
Moratorium ®m Admissi®ns t® the Balm
An  article  app'earing  in  The  New  York  Times,  December  11,  1932,

is   quoted   herewith   as   giving   interesting   information   about   the   legal
profession in  Germany :

"Berlin,  Dec.  9.-The German  bar  threatens to  become  engulfed  in  a
maelstrom  of  economic  depres,sion  which  is  already  menacing  the  other
professions.    The  `proletarianization'  of  the  bar  and  `radiealization'  of
the  growing body of  law students  are  some  of  the  menacesi  envisaged  by
the leaders of the profession.

"The  German Bar Association has just a.dopted a  resolution  demand-
ing that for the next three years there shall  be  no admilssions to the  bar
and that,  when this complete  closure  has  been  lifted,  in  1936,  only  a  lim-
ited  number  of candidates ,shal'l  be  admitt/ed  in  any  year.

"Since  the  issues  involved  are  symptomatic  of  the  economic  trend,

the  as,sociation's  action  ha,s  precipitated  an  intenise  public  debate.    There
is  strenuous  opposition  to the measure outside  of the legal  profession.

Revival  of  Geld Sapirit  Feared.
``The  opposition  icharges  it  would  mean  a  revival  of  the  guild  spirit

which would not ,stop at the profession of law.    Physicians, it i\s contended,
and  other  `liberal'  professions  soon  woul`d  follow  suit.    They  would  con-
vert themselves  into  `close corporations'  and  businesses and  trades  would
try to do likewise.

"Another  icriticism  is  that  the  three  years'  embargo  would  work  in-

justiee  and  hardship  upon  hundredsi  of  young  lawyers  and  law  students
now  ready  or  preparing  for  admis,sion  to  the  bar.    For  those  who  have
undergone the effort and expense of twelve years in school or college, four
years  of  law  study  and  then  three  years'  apprenticeship  as  required  for
entrance  to  the  legal  profession-to  summarily  bar  them  is  held  to  be
monstrous.

"Dr.  Rudolf  Dix,  president of  the  German  Bar  Asisociation,  frankly

admits the  proposied  measure was  dictated  by  desperation.   He  defends  it
as a stern necessity if the legal profession is to be saved from utter pauper-
ization.     Viewed  in  the  cold  light  of  statisti,cs  the  profession's\  present
condition  looks  bad  enough.
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"In  1914  there  were  1,250  practicing  lawyers  in  Germany.    On  Oct.

1  of this year there were  18,791.    Pre-war  Germany had one attorney for
every  5,213  of  population;  now  she  has  one  for  every  3,450  inhabitants.
Concurrently  with  the  numerical  increasje  there  has  been  a  decrease  of
litigation.     Further,   suits   wherein   the   so-called   poor   man's   privileges
are  operative  make  up  a  constantly  growing  percentage.    Last  year  they
icompris,ed  42  per cent  of  aH  suits  tried  in  the  superior  courts  and  49  per
cent  of  those  in  the   upper  courts.     This   condition   has  brought   on   a
shrinkage  of  lawyers'  incomes.     One-third  of  the  German  lawyer,s  earn
less  than  $1,400 a  year  and  16  per cent  earn  $600  or  less.

"The  gap  between  the  relatively  high  incomes  of  leaders  of  the  pro-

fession  and the  small  fry  is  steadily  widening.    But  the  top-not,chers  also
are feeling the pinch.    In  1930 incomes in  excess of $12,000 were reported
by 54  per cent  and  last year the  percentage  was  3.1.    Incomes  of  $7,000
and upwal.d were recorded last year for  7 per cent of the bar.

Law  School,8 Crowd,ed
"Overcrowdingthebaristhemoredistressingbecauseofthejamming

of  law  schools.    The  number  of  students  has  doubled  since  the  war,  and
it was  20,800  last year.

"Dr.  Dix  contends  there  is  more  at  stake  than  the  issue  of  material

existen.ce.
" `Proletarianization  of  the  bar  mu,st  inevitably  lead  to  its  de,cay  in

competence and a loss of integrity,' he said.    `And if the bar decays justice
also  decays.    This  means  an  end  of  the  lawfully  ordered  existence  of  a
nation.    For  Germany  especially  the  independent,  incorruptible  adminis-
tration of justice is  a life-and-death matter.    The problem of how to  save
the  bar  is,  therefore,  not  simply  a  matter  of  safeguarding an  occupation,
but a problem of national  self-preservation.'

"While its opponents admit the bar is in a bad plight, they insist it is

taickling the  problem  at the  wrong  end.    What  is  to  be  gained,  they  ask,
by endeavoring to cure  proletarianization  of the  legal  profession  through
making radjcals of thousands of its aspirants in these  politically tumultu-
ous days?   The proposed measure, its critics argue, inevitably would force
lawyers  into  great  dependence  upon  the  State;  they  would  ceasie  to  be
members  of  an  independent,  self-governing  profession  and  would  be  de-
graded to guild status.

"Whatever  may  issue  from  the  bar association's  action,  it  has  posed

a problem that will be hotly debated in and outside the profession.''
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Law Schools, Bar Examinelfs and Bar Ass®-
ciati®ms 3  C®opelfati®m vs® Hnsunati®n

PHILIP   J.   WICKSER*

Secretary, New  York  State  Boa,Td  of  Low  Ececrminer8

I  propose  to  divide  my  contribution  to  this  symposium   into  three
parts.     First,   I   shall   describe   the   operation   of   bar   examinations   in
New York as they have been conducted during the years 1922-32. Secondly,
I  shall  make inquiry as  to the extent  to  whiich  the  profession  has  become
overcrowded  since  1920,  and,  thirdly,  I  shall  endeavor  to  relate  the  con-
clusions  to  be  drawn  from  the  foregoing  to  the  general  subject:     Coop-
erative  Efforts to Raise the Standards  of the  Legal  Profession .

Quantitatively and qualitatively,  we are chiefly  concerned  with newly
admitted  lawyers.    We  want  to  know  more  about  their  individual  char-
acteristics  and about their mass reactions.    76,858 of them were admitted
during the last decade.    They now constitute  more than half  of  the  prac-
tising  bar.    As  they  stand  before  us,  they  have  been  moulded  into  what
they are, chiefly by three forces or agencies :    the schools, the bar  and the
examiners.    If we wish that some of them had been  differently made  and
that they  would perform  their  duties  with  more  competence  and  probity.,
we must  do what,  so far  as  I  know,  we  have  never  done:    examine  very
carefully  Just  how  each  of  the  three  agencies  which  made  them  is  oper-
ating.    We must distinguish between what these agencies  are supposed to
be doing, what they are doing and what they can do.

Bar   Eccaminati,one   Generckky.

After  a  man  passes  his  bar  examinations,  he  is  sworn  in  and  given
the right to exhibit publicly a certificate of competence and fitness to prac-
tice law.    This  procedure  is  now in  force  nationally.    As  a  system,  it im-
plies  uniformity  of  standards  in  the  judgment  of  applicants  and  it  also
implies an ability on the part of the examining mechanism to make sound
decisions iconcerning those whom it examines within the time afforded for
that  purpose.    More  importantly,  it  implies  an  ability  by  the  examining
mechanism to detect and to reject those individuals who by any  other cri-
teria may be shown to be indisputably incompetent or unfit to practice law.
Such assumptions as to uniformity of operation and capacity for acicurate
appraisal  on  the part  of the  bar  examination  system  in  this  country  are

*Address   delivered   at   the   annual   meeting   of   the   Association   of   American   Law
Schools,  Chicago,,  December,  1932.
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faulty.    Uniformity  of  standard  by  means  of  a  properly  adjusted  tech-
nique  can,  theoretically,  be  achieved,  through  iconference,  the  growth  of
professional  public  opinion,  and  the removal  of  provincial  and traditional
impulse  and  interference.    But  even  if  such  uniformity  is  achieved,  the
examining  mechanism  alone  cannot  discharge  the  obligation  which  the
implication  places  upon  it.     It  is  an  indispensable  factor  in  the  whol6
process  of  manufacturing  the  lawyer,  and  it  has  a  very  important  role
to  play  within  a  properly  limited  field,  but  it  should  not  be  overtaxed
and  overcharged  in  order  to  shift  onto  it  responsibilities  which  belong
elsewhere.

In order to analyze the  presumed  requirements  of  uniformity  and  ca-
pacity,  I  shall  first  describe  the  national  situation  as  it  now  exists  and
then,  using  the  New  York  State  examinations  as  an  example,  test  the
mechanism  as  to  its  actual  and  potential  capacity  for  consistency  as  to
operation  and  result.

The  requirements  now  blithely  placed  upon  the  national  system  are
that  it  examine  and  judge  about  10,000  new  and  10,000  old  applicants
almually.    It is presumed to be and charged with being sufficiently flexible
to  handle  less than a  score  annually  in  some  states,  and  more  than  1,000
in  others.    It  must  likewise  avoid  the  danger  of  letting  its  standards  of
grading   intellectual   qualifi,cations   be   influenced   by   the   wide   sweep   in
.volume  indicated  when  the  law  school  population  doubles  and  then  drops
a  third  in  twelve  years.     It  must  compensate  for  economic  variations,
shifting  business  trends  and  professional  overcrowding  or  scarcity.

It does not do these things very  well.    In seven states,  it certifies  less
than  407o  of  those  who  apply;  in  thirteen  others  more  than  807o.    Ob-
viously,  not  all  of  the  80'/a   could  meet  the  tests  which  were  met  by  the
40%.    The intermediate 40'7o  are either being imposed upon or are them-
selves being imposed upon the public.   It passes from 54%  to 48  %  of those
who apply, which is what it will probably always do until some very great
change takes  place  in  the  whole  picture,  because  all  examination  systems
dealing with  large volume tend to icertify about 507o.    The  reason is that
the median eventually  imposes  itself as the only  fixed  norm ascertainable.
Furthermore,  any  system  which  annually  passed  307o   or  less  could  not
withstand  public  pressure  nor  scholastic  presuppositions  very  long,  while
any  system  which  passed  80%   or  more  would  quickly  lose  prestige  and
soon  want justification.    Altogether,  and  especially  when  geographic  and
traditional varia.tions are considered,  final  examinations  can  not act much
differently  than  they  do,  and  should  not  be  asked  to,  though  they can  do
many  things  better than  they  do,  less  raggedly  and  with  less  inexcusable
leakage.    Bar examinations per se can exercise only a limited control  over
the standards of the profession, but they do aggravate the problem of that
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control and accelerate unnecessarily many of its  difficulties when they are
given carelessly  and  without  study  or  insight.

Bar  Ececrminatton8 in New  York
Bar  examinations  in  New  York  State  are  divided  into  two  sections,

one an examination in Substantive  Law,  and the  other  in  Adjective  Law.
These are given on separate days. If the applicant passes one part, he need
not retry it. In addition to a question on ethics and an essay on constitution-
al law, the Substantive Law examination consists of eight long form essay
type questions,  and 150 short form so-called Yes-No questions.    In Adjec-
tive Law,  the ratio is four long form to  150  short form.   The  short form
questions  are  scored,   clerically.     The  long  form  questions  are   read  in
groups of four to a book,  by separate groups of examiners.    There are no
set answers to the long form  questions,  the appli,cant  being  marked  upon
his  power  to  analyze  and  reason.    There  is  a  presumptive  scale  of  ten
points to the question,  but the candidate's  rating is expressed  in terms  of
percentages.     Taking  the  Substantive  Law  examination  as  an  example,
the A book and C  book each containing four long form questions,  and the
D  book  150 short form,  the relative  position,  in  terms  of the  whole  class,
which any applicant attained on  each  book  is entered,  and  his  percentage
on all three is averaged.    This average percenta,ge becomes his final mark.
By  means  of  it,  in  a  class  of  say,  2,000,  we  know  where  each  individual
student stood in relation to all the others.   Theoretically, all of the students
who stood in the first one per cent of the class on the A book, could stand
in  the  99th  or  100th  per cent of  the  class  in  the  C  book,  and  somewhere
else according to the  D  book.    The  number  of  sharp  variances,  however,
calling  for  review,  usually  include  but  about  1097o   of  the  class.     There
is  no  pre-determined  pass  mark.    There  is,  however,  an  attempt  made  to
establish  a  definite  and  constantly  operating  norm,  which  is  modified  by
our general impressions of the whole class.    Computations are made before
the pass mark is determined, showing the relative standing of differently
qualified  groups,  such  as  men  trying  for  the  first  time,  men  who  have
college   degrees,   men   who   have   degrees   fl.om   graduate   law   sichools,
and   also   according  to   different   groupings   comprising   men   who   have
tried   once   before   or   twice,   or   several   times,   and   sub-divided   as   to
whether. they  failed  both  parts,  or  only  one  part  on  previous  attempts.
We  have  enough  men  trying  each  examination  for  the  first  time,  who
have   graduated  from   graduate  schools   to  afford  a   constant.     We   as-
sume  that  from  7097o   to  80\%   of  these  men  are  qualified  to  be  admitted
to  the  bar.     We  test  this  assumption  by  finding  out  what  percentage
of  that  group  will  be  included  if  4097o   or  50%   or  607o,  or  some  other
per  cent,  of  the  whole  class  is  passed.     If,  before  review,  45%   Of  the
whole   class   will   include   8097o   of  those   best   prepared,   and   if   the   re-
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maiming 20 %  of those best prepared  are not bunched  but straggle along
down  into  the  poorest  ratings,  we  conclude  that  4597o  is  presumptively  a
proper  pass  mark.    If  this  presumption is  confirmed  by further  analysis
in terms of the other groups,  it  becomes  conclusive.    In  1932  pass  marks
of 34  in  March,  when  we have the largest proportion  of  repeaters,  50  in
June  when  we  have  no  repea\ters,  and  40  in  October  when  we  have  the
largest  number  of  single  part  second  timers,  produced  substantially  uni-
form  yields  from  each  differently  qualified  group.    Thus,  fairness  to  all
is insured.

The  true-false  question  book  constitutes  by  weight  one-third  of  the
examination in Substantive Law, and one-half of the examination in Adjec-
tive Law.    There  seems  to be  some  doubt  and  a  good  deal  of  speculation
as to how the true-false questions operate,  and to what extent they preju-
dice  or  advantage  the  applicants;  also  to  what  extent  they  are  mere
memory tests, or are susceptible to guessing methods.    Ever since we have
employed  true-false  questions,  we  have  attempted  to  test  their  operation
in these respects.    Each book of 150 questions is divided half into abstract
questions and half into concrete.    The abstract questions are such as "Has
a  state  the  right  to  coin  money?";  the  concrete  involve  summary  state-
ments of fact with five to ten questions appended.    Care is taken that each
of the subjects examined  in shall be represented  among the  150 questions
in  order  to  insure  balance  of  subject  matter.   The  number  of  questions
correctly  answered  by  fifty  per  cent  of  the  class  is  called  a  median.    It
is noticeable that the medians for each half of the book are always nearly
the  same.    Thus,  if  the  median  for  the  seventy-five  abstract  questions  is
56,  it  will  generally  range  from  54    and  58' for the  other  half.    This  in-
dicates  that,  functionally,  the  two  halves  of  the  book  exert  about  equal
pressure on the class.    Individual  students  very rarely  show a  differential
of more than ten correctly answered questions.    The medians for the whole
book  on  successive  examinations   usually  range  from   108  to   116  right
answers.    Note  that  112  right  answers  is  mid-way  between  75  and  150.
It  has  been  suggested  that,  by  the  laws  of  chance,  if  all  the  students
guessed,  the  median  should  be  75,  and  such  tests  as  we  have  made  by
applying,  say  a  dozen  guessing  systems  to  a  particular  examination,  con-
firm  this  assumption.    Since the  median  is  usually  112  to  114,  it  will  ap-
pear that the class is,   so to speak, spotted  seventy-five answers,  and that
the differentiating process operates in the range from 75 to  150.  Whether
this  is  true,  I  do  not  know,  but  it  is  clear  that  students  who  get  as  few
as  105  answers  right  get  too  low  a  mark  to  pass,  from  which  it  would
seem that guessing is not profitable, since to equal the median, the student
must  guess  three  answers  correctly  to  eaich  one  he  misses.    The  manner
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in which the D book sub-divides the class follows quite closely the manner
in which any other book taken independently would sub-divide it.1       `

To  test  the  final  weight  of  the  D  book  in  its  effect  on  passing  or
failing men regardless  of grading,  the results for June,  1932,  with  1,755
men  all  first  timers  in  Substantive  Law,  are  as  follows:    A  thousand
men  passed.     Of  this  thousarid   25   were   passed   solely   beYcause   of  the
D  book,  the  other  books  having  failed  them,  and  of  the  755  who  failed,
27  were  failed  solely  because  of  the  D  book,  the  essay  questions  having
passed  them.    By  weight,  therefore,  the  net  effect  of  the  D  book  was
3%.    In  203  additional  cases,  jn  which  the  essay  books  disagreed,  the
D  book  cast  the  deciding  vote  for  passing  or  failing.     The  gross  effect
of  the  D  book  was,  therefore,15%   when  it  comes  to  interference  with
final  results.

Analysis of four essay type questions in the  C  book in  October,  1931,
by  the  final  decile  test  above  described,  produced  a  s,cattergram  almost
exactly  parallel  to  the  D  book  scattergram,  except  that  a  slightly  larger
number  of isolated cases  crept  into the  wrong  deciles.    Extremely  severe
essay type questions have a tendency to clearly distinguish the best 20 97o  of
the  class  and  the  worst  2097o   of  the  class,  but  do  not  differentiate  very
effectively in the middle groups.    On the other hand,  easier questions  will
produce  almost  perfect  descending  gradations.    Both  types  are  valuable,
because,  in  point  of fact,  no  class  is  divisible  into  equally  graded  tenths.
The middle thousand of a class of 2,000 men are,  in fact,  almost identical.

Before  describing  the  tests  to  which  the  whole  examination  is  sub-
mitted,  I shall indicate the  volume of intake during the decade  from  1922
to  1931  inclusive.   The  total  number  of  single  day's  examinations  given
was  72,769,  of which  45,655  were  given  to  men  trying for  the  first  time,
and 27,114 were given to repeaters.    The total  number of new applicants,
that is, first timers, each of whom took both parts of the examination was

1Thus,  in  October,1931,  with  1,772  \cases,  the  percentagesi  of  first  timers,  second
timers  and  all  other  repeaiters  who  would  have  passed  had  the  essay  questions  alone
been  consideired,   were   46,   49   and   32,   and   had   the  true-falsie   questions   a,lone   been
considered,  we,re  42,  58  and  31.     It  isi  possible  to  divide  the  class  into  deciles  accol.d-
ing  to  the  final  mark  on  the  examination,  and  also  to  divide  the  D  book  into  deciles.
In  this  same  examination,  of  the  first  10%   of  the  class  by  final  mark,   44%   fell  inito
the  fil`st  D  book  decile,    The  percentages  diminished  with  su,ccessive  D  book  deciles,
and   included   none   at   all   inl  the   last  five   deciles..      Of   the   worst   10%   in   the  class,
none  fell  in  ,t'he  first  four  deciles  of  the  D  book,  47%   in  its  last  decile.     Non,e  of  the
men  in  .the  fir.st  decile  of  the  class  by  final  mark  got  worse  than   44  on  the  D  book,
and  no  m'an  in  the  last  decile  by  final  mark  got  better  than  49   on  the  D  book.

In  March,   1932,  we  had   1,656   applicantis,   of  whom   over   1,400   were   repeaters.
Medians   for  the  two   parts  of   the   D   book   for  the   whole   group   were   56   and   57%,
and  on  the  whole  paper  1131/2.     They  were  114  for  the  first  timers  and   120   for  the
fil.sit   timers   who   were  graduates   of   g.raduate  law   sichools.      For   tlie   repeaters   who
WAY.a    +T`17i+`tr    r`t.^    r`--+    ^_T,,    .>__   I_i__

____      __.`          ~~--vv-~.           I-v.       ULLC      LC;I/C;Clltj'JSwere  trying  one  pal.t  only  for  the  see-ond  time  or  more  frequently,  there  were,
cessively,117,116,109   a,nd   107,  and   for  the  repeaters  trying   both   parts   113,
108  and  103.    While  ,the  excellence  of  this  distribution  is  equalled  by  the  long
questions,  it  is  not  surpassed.
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22,859.    Of  these,  45%  passed  both  parts.    In order  to  give  effect  to  the
number passing half of the examination, as well as to the number passing
all  of  it,  we  have  kept  comparative  percentage  records   known  as  the
"Average  of  Success."    To the number  passing the  whole  of the  examin-

ation this formula adds one-half of the number passing half of the exam-
ination.    The Average of Success for the whole group for the decade was
5997o ; for the  7,048 applicants  who were college  and  law  school graduates
70°/o ;  for  the  14,563  law  school  graduates  who  laicked  a  college  degree
55 97o ; for the 769 who graduated from neither college nor law school 48 97o ;
and for the  193  who  qualified  entirely  on clerkship  3397o.    We  have  kept
individual   records  pertaining  to  twelve  law   schools.    Variation   in  the
averaged  Average  of  Success  of  these  law  schools  for.  the  decade  ranged
from  847o  for  the  best  to  44%  for  the  worst.    In  only  twelve  instances
out of  109  recordings did any law school's  Average  of  Sucicess  vary  more
than  eighteen  points  from  its  high  or  low  for  the  decade.

The  figures just  mentioned have  reference to  men trying  both  parts
of the examination for the first time.    They  are intended to  demonstrate
the  extent to  which  30  examinations given  in  10 years  have  been  consist-
ent in rating the products  of individual  schools,  and  according to  classifi-
cation by general qualifications.   It is possible, also, to test the examination
in reference to its  consistency  in passing and  failing men  trying for the
first time,  as  against those trying  one  part  or  both  parts  for  the  second
time, the third time or more frequently ; in other words, to test its handling
of the repeaters.2

The last type of test which we have designed is a comparison between
the rating which the examination gives to the graduates  of any individual
law  sichool  as  between  themselves,  and  the  rating  which  the  same  men
obtained  while  at  the  law  school.    This  is  perhaps,  the  most  severe  test
which  can  be  imposed.   We  have  made  a  g.ood  many  comparisons  to  test

2We   have   tliese   figures   t'or   individual   examinations,   but  Jto   put   the  tesit   on   a
very   broad   base  a   compiliation   was   made   covering   thie   combined   resiults   o.f   the  six
examinations   given   during  the   yeiars   1930   and   1931.     During   those   two   yeal`s,   we
examined   10,952   applicants   in   Substantive   Ilaw,   and   about   the   same   number   in
Adjective   Law.      46yo   passed   each   (not   both)   examination.    The   pe,rcentage  varia-.
tions   of  those   passing  in   Substiantive   Law   only   follow;   they   were   qui,tei  similar   in
Adjective  Law.     497o   of  those  w'ho   tried  both  parts   for  the   first   time  pasised.    The
repeaters  w,ho  were  trying  this  part  only  for  the   second  time,   or   more   freiquently,
were  passe,d  in  the  following  ratios:     71%,   64%,   43%,   42%,19%,   and,   for  thoso
t|.ying   fl.om   the   seventh   to   the   fifteenth   time,14%.      For   those   trying   both   parts
for  the  slecond  time,  or  more  frequently,  the  ratios  were  39%,   27%,13%,   3%,  9%
and  6%.    The results  at  the  examination  last  given  in  October,1932,  were  even  mo,re
consistent,   for  a  pass  mal.k  of   40%   yiielded   72%   of  t'he  graduates   of  graduate  law
schools,  and   41%   of  all   others  trying  for  thei  first  time,   and   for   I.epeaters,   58,   55,
41,   32  and  23  per  cent  for  single  part  repeaters,  and   26,   24,15,14  and  25  per  cenit
for  double  part  repeaters.   The  foregoing  gradations  are  those  indicated  by  the  eixam-
ination  before  review,   in   order  to   testt  its  mechanical   operation.     At   this  ex,amina-
tion,   6%   of  the   whole   number  were  ireviewed   over   in   Substantive   Law,   which,   in
effect,  raised  the  pass  mark  from   40%   to  46%.
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varlous examinations,  but I will cite only two examples :    A  graduate law
school  sent  us  19  men  who  were  mixed  in  with  a  class  of  2,500.     Our
marks  placed the  first eleven  of these  men  in  exactly  the  sequence  which
their averaged law school grades placed them,  except that we placed their
eighth man seventh.    Of the men who stood twelfth to nineteenth on their
grading,  we failed,  in  one or both  parts,  all  but one.    At the same  exam-
ination,  another  school  sent  us  575  men.     The  school  divided  them  into
five descending classifications of excellence.   The applicants in these classi-
fications  were  passed  by  us  in  the  following  proportions:   100%,  82%,
5597o,  289?o   and  107o.

We are  not  willing to  assert  as  an  abstract  matter  that  the  results
indicated can not be improved.    It is not,  however,  readily apparent to us
how we could have expected much more consistency.    Conceivably,  it may
be asserted that methods  can  be so  perfected  that  no  poorly  qualified  ap-
plicant could pass, and that no applicant who has been re.7.ected more than
twiee  could  pass,  but  we  look  upon  such  an  assertion  as  the  counsel  of
perfection.    We observe,  when it comes to  repeaters,  that  until  after they
have  tried  for  the  third  time,  those  who  have  only  one  part  to  try  are
usually  more  successful  than  the  first  triers.    It  may  be  that  those  who
are trying one part only for the second or third time,  and  who have  had
lessthanthewholeexaminationtopreparefor,acquireaspecialtechnique.
On  the  other  hand,  it  may  be,  since  they  are  drawn  from  those  whom
we  originally  rated  as  fairly  good  because  they  passed  one  half,  that  all
theyneededwastostudyharder,ortobrushuponthepartinwhiichthey
were failed,  and it may  be   that they  do  actually improve  themselves  and
continue  their  education  between  examinations.    We  do  not  know  which
of these suppositions is the truth,  but we have been  unable to  perfect any
examination  which  will  keep  out  repeaters  simply  because  they  are  re-
peaters.

Turning from  this  appraisal  of the  mechanism  in  terms  of  itself,  let
us  examine it  in  terms  of  its  actual  results.    According to  The  Bar  Ex-
aminer,  about  90%   of  all  those  who  applied  from  1922  to  1925  in  five
states  eventually  passed.    The  figures  for  the  State  of  New  York  since
1922  are  as  follows:     Of  the  22,827  applicants  who  applied  from  1922
to  1931,  inclusive,  87%   have  now  passed.3     The  effect  of  an  individual
examination  on  the  outstanding  repeaters  may  be  judged  by  the  exam.-
ination   given   in   October,   1932.    There   were   3,433   outstanding   before
that  examination,   not  all   of  whom  were  eligible  to  take  it.    This  fig-
ul`e  was   reduced   to  2,922   by  that   examination.    That  is   to   say,   5n

:iThe  I)el'centages  for  the  individual  years  range  from   96%  %   for  the  applicants
of   1922   and   1923,   to   92y2  %   for  the   applicants   of   1925   to   1928;   to   82%  %   of  the
applicants  of  1929  and  1930;   and  to   76%  %   of  the  applicants  of   1931,   those  of  the
last  three  years,   of  coul.se,   having  had   only  three  or   four   opportunities   to   try   as
agains,t  the  ten  or  more  opportunities  of  those   from   the  earliest  years.   .
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repeaters  passed.   Of  the  3,433,  however,  only  469  were  men  who  first
applied  during  the  years   1922  to   1927,   and   of  these   469   only   5   got
in,  though  many  of  them  did  not  reapply,  having  probably  abandoned
their  determination  to  become  lawyers.    The  469,  however,  represented
only  6\97o  of  the  8,000  who  first  applied  during  those  five  years,  so  that
even if we consider that the examination is in effect acting as an absolute
bar in  reference to the  469,  we can  not conclude that  such  debarment  is
particularly  significant.    Finally,  it  is  interesting to  note  that  the  Char-
acter  Committees  of  the  First  and  Second  Departments,  which  embrace
the metropolitan area in the State of New York, and which are advantaged
by  personal  interview  with  all  applicants,  in  an  endeavor  to  determine
their fitness,  refused certificati6n during the six years from  1926 to  1932,
to only 48 men, whiich is less than four-tenths of one per cent of the 11,937
upon  whom  they  were  called  to  pass  judgment.

I have been testing the mechanism  as  a mechanism,  and endeavoring
to ascertain the absolute limitations  of  its efficiency.    It  might  be  hastily
assumed that there is social justification for refusing reexamination to an
applicant  who has failed  more  than  a  stated  number  of times.    This  is  a
matter  of  opinion  and  social  philosophy.     I  have  always  been  dubious,
however, as to our right to refuse reexamination on the evidence disclosed
by the  examiningi  mechanism  alone  on  previous  attempts.    My  difficulty
arises  from  the  fact  that  if  inquiry  is  made  as  to  the  proportion  of  the
men  who  are  trying  a  single  part  of  the  examination  only  for  the  third
or fourth time, it is invariably found that a disproportionately large mum-
ber of them are placed by any individual examination  in the very highest
per cent of the class.   For instance, in March, 1932,  199 men tried one part
of  the  examination  for  the  third  time,  and  82  men  for  the  fourth  time.
The  examination  placed  2097o  of  these  men  in  the  first  1097o  of  the  class.
That  is  to  say,  as  to  56  men  it  contradicted  itself  very  badly.    The  fifth
or more frequent single part repeaters, and fourth or more frequent double
part repeaters,  on the other hand, make a very poor showing by this test,
and  as to them the examination functions  well.    But the  difficulty  is  that
even  if  these facts  were  used  to  support  a  rule  which  would  prohibit  re-
examination  after  four  attempts,  not  very  much  would  be  accomplished,
because  by  their  fourth  attempt  approximately  90r/o  of  those  who  apply
have passed.

A   proper  bar  examination   should  be   conducted   anonymously   and
should act indifferently toward all applicants.    After. it has set a standard,
it must pass all who meet that standard, regardless of whether, after their
qualifications  have  been  disclosed,  it  seems  almost  certain  that  some  of
them should not have passed.    Its first requirement is consistency of oper-
ation  in  terms  of  itself.    It  may  hope for socially desirable results,  but it
can  not  guarantee  them.    The  results  of  its  operation  are  bound  to  be
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tested by external criteria, positive as  well as negative.    It can not, there-
fore,  exclude  quantities  of  the  men  who  have   been   successful   at  the
finest institutions of study  our civilization  affords  in  order to  arbitrarily
limit totals.   Unless it can be constructed and implemented so as to possess
the  opportunities for personal  judgment which  the  old  apprentice  system
afforded,  it  must  acknowledge  the  deficiencies  inherent  in  any  system
of snapshot judgment and acknowledge the existence of a constant element
°Q3^=`r\rAorn^3n^d^.\~e+=5.3.g~e~±=_i+s±nte`rme-ir£;ti;.i-==i=:-5£V+clouds-sU£`#euaa#£Lo.n:Le[nTeh=`s
should not constitute  a  serious  charge  ag'ainst  it  when  its  limitations  are
considered, whether or not they raise difficulties  which other agencies are
better fitted to cope with.

Thus,  the  examining  mechanism  suffers  because  too  great  a  strain
is  placed  upon  it.    This  increases  somewhat  its  propensity  to  do  harm
but, more importantly, the ostrich-like attitude which overoharges  it, pre-
vents  response  to  the  necessity  for  collateral  action,  and  even  obscures
the perception  of such  necessity.    The  examining  agency  also  suffers  be-
cause  it  is  insulated  from  the  other  two  agencies.    With  the  need  for  a
genuine transfusion definitely indicated,  it clings to an individualism more
anemic  than  potent.

The  School,s  and,  the  Bar
The  other  two  agencies  are  also  almost  perfectly  insulated.     Until

recently,   the  publiic  believed  that  their  implied  individual  certifications
were  broad  and  general  and  meaningful;  it  had  an  odd  notion  that  they
were  interrelated  in  the  assumption  of  responsibility  for  the  quality  of
their product.    Thus,  they  too  are  overcharged  in terms  of fact,  if not  in
terms  of  obligation.    To  what  extent  they  can  heighten  their  individual
efforts  and  to  what  extent  still  greater  capacity  awaits  them  through  co-
operation is the subject of our inquiry, to answer which requires reinspec-
tion of what they are in fact doing.

The  orbit  of  activity  of  the  schools  is  restricted,  and,  unfortunately,
the  attitude  of  the  bar  generally  is  one  of  denial  and  inaction.     Stated
narrowly,  what  the schools  certify amounts  to  this:    that  the  individuals
whom they  have  instructed  and  examined  have  been  found  to  possess  an
academiic mastery of the law.    No school certifies anything concerning the
products  of any other school ;  they have all  been  exceedingly careful  as to
that.    The  profession,  whether  organized  or  not,  is  equally  indefinite.    It
exhorts the public to believe that certain of its affairs can not properly be
handled  by  uninitiated  outlanders,  the  degree  of  whose  incompetence  is
conclusively  established  by  their  failure  to   g.et  initiated.     It  especially
exhorts  the  public  not  to  risk  being  misled  and  abused  by  Philistine  in-
strumentalities  such  as  trust  and  title  companies.     In  support  of  this
position,itallowstheinferencetobedrawnthatthereisasolidaritywithin
the profession  and  among the  initiated.    Its  members  address  each  other
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as  brothers,  and  adopt  for  the  benefit  of  the  outside  world  the  pretense
of  a  collective   obligation.     The   insinuation   is,   that   immediately   upon
entrance to this brotherhood, young lawyers will either be found to possess
complete capacity, or else that they will be afforded adequate shepherding,
both  for  their  benefit  and  for  the  benefit  of  the  public.    Unfortunately,
the  brand  of  shepherding  which  they  receive  is  often  more  lupine  than
brotherly.

The  principal  criticism  must,  of  course,  be  visited  upon  the  'bar,  be-
cause  of  its  failure  to  sense  the  prodigal  waste  of  opportunity,  which
results from its inactivity,  both in its  organized  and  disorganized phases.
This  symposium  itself  would  be  academic,  if  the  bar  was  properly  co-
ordinated.    The  major  problem  of  co-ordination  embraces  as  one  of  its
sub-divisions our whole inquiry.    But the bar is not yet co-ordinated.    In-
deed,  quantitatively regarded,  it is  so unintegrated that  it can  hardly  be
said to be even  insulated  against  anything in particular,  unless  it be con-
sciousness.   In so far, however,  as it is organized and group conscious,  its
attitude has been one of  insulation.   Within  its  own  isolated  field  its  mar-
rowed  horizon  checks,  and,  in  effect,  frustrates  the  evangelism  and  the
effort of its more enlightened elements.    Broadly regarded,  its  attitude is
negative.

As matters stand today, the three agencies we have been  considering
may  therefore  be  said  to  be  insulated  from  each  other  and  to  be  either
afraid or unwilling to extend the fields of their individual activities. There
are present, however, potentialities of great power.    The  most important
ingredient lacking is organized leadership, properly equipped and financed.

But if we were to assume such leadership to be presently forthcoming,
there  are  yet  factors  in  the  whole  problem  which  require  measurement
before we deploy whatever forices we may be able to muster.    These factors
relate to two faulty  assumptions.    One of them  blinds  us  to the  growing
tendency in modern life to regard and  weigh  all  problems  predominately
in their sociological aspects.   For instance:    Many urban courts are years
behind and, since their out-put is less than their new business, they do not
catch  up.    This  is  a  social  problem  more  than  it  is  a  problem  of  legal
technique.    The pressure  rises  and the public becomes  determined to  cor-
rect the problem regardless of what happens to legal technique.    Accident
litigation,  whiich  the  bar  thinks  a  legal  problem,  to  the  public  is  also  a
social  problem.    The  bar  seems  to  have  made  some  vague  promises  that
it will produce a solution about the year  1940,  or possibly  1950,  but these
promises  are  not  enthusiastically  received.    The  ethics  of  the  profession
is  a  social  problem.    The  public  is  mildly  interested  in  its  consideration
as a professional problem, and in being led through a museum where that
ancient  device,  known  as  the  Grievance  'Committee,  is  exhibited,  but  the
public  does  not have to regard legal  ethics  as  a professional  problemo    It
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can  just  as  easily  enact  laws  for  the  control  of  legal  miscreants,  as  for
the proprietors of bucket shops or fortune tellers.    In justification,  it does
not  need  to  theorize>  though  the  elements  of  its  position  may  easily  be
stated.    It can  point  out that,  to justify  monopolistic  privileges,  the  bar,
as a group,  must show,  by its service to society, that it is entitled to more
than  society  pays  other  skilled  labor  which  it  has  left  unprotected  from
competition.    Lawyers  are  not  supposed  to  capitalize  their  professional
talents  for  competition  with  the  public,   which,  however,   is  what  they
do,  by  indirection,  when  they  gamble  with  indigent  plaintiffs,  and,  by
stubborn adherence to praictices  whose  dilatory qualities  are  not  unprofit-
able  for  them,   exasperate  commerce  and  industry,  and  the  owners  of
automobiles.    Society  is  fretful  and  annoyed  at  the  prospect  of  having
to apply its standard remedy of regulation by legislation to lawyers,  being
sufficiently  distracted  already by the difficulty  of regulating more  impor-
tant matters,  such as  unemployment,  alcohol,  taxes and traffic.    Not that
the American public does not enjoy regulating,  but it can not understand
why a group, which, for over a century, was, technically and socially, so far
in  the  van,  should  now  seem  wholly  unable  to  regulate  itself,  especially
since its members are ushered in with so much ceremony, and,  apparently,
with  such  ample  certifiication  that  they  are  both  superior  and  honorable
beings.    The  social  dilemma,  therefore,  becomes  acute.     Its  significance
for our present inquiry should be to heighten our alarm over the dangers
of  inaction,  and  to  warn  us  that  our  assumption  of  oracular  privileges
in  the  appraisal  of  the  social  usefulness  of  our  particular  technique  is
rapidly becoming groundless.

General  Overorowding  and  Local  Congestion.
The  other assumption  which  is  misleading us  is  the  widely held  idea

that,  because  of  forces  which  we  cannot  hope  to  control,  except  through
entrance  requirements  so  high  that,they  will  discourage  study  of  the
law for many,  and frustrate the legitimate  aspirations  of others,  the  bar
is becoming nationally and generally overcrowded.    We  have been misled,
because the  bar today  is  absolutely  larger  than  it  has  ever  been,  and  be-
cause its rate of acceleration  since  1920 has  been  more  rapid  than in  any
other  decade.    Until  an  analysis  has  been  made  which  will  include  and
weigh  such  subtle forces  as  the changing  nature  of  commercial  and  legal
business,  the  degree of permanence  in  the  growth  of  competing agencies,
and the geographic changes in pe7 ca)p¢.£av wealth, it cannot be said whether
the bar is overcrowded or not.    The change in the ratio of the bar to the
population is a faulty norm when used alone,  but it has  the advantage of
affording  ascertainable  data.

From   1880  to   1920,  there  averaged,  throughout  the   country,   786
persons  to  one  lawyer.    In  190'0,  there  were  704;  in  1920,  863;  and  in
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1930,  764.    If  the  average  of  786  is  the  proper  standard,  the  bar  is  now
only very slightly overcrowded ;  if the ratio  of  1900,  which  was  704 to  1,
is normal, it is not overcrowded.    The ratio of 863 to.1 in  1920 was higher
than   it  was   in   any   year   since  the   Civil   War,   but   the   decline   since
1920 -and the corresponding relative increase in the size of the bar-has
been  more  rapid  than  during  any  other  decade,  and  far  greater  than
during most.

Admissions  during  the  last  five  years  have  averaged  9,400.    If  this
keeps up until 1940, the net gain will be a little over 40,000, because about
5,000  of the  160,000 now licensed  drop out each year.    That means  a  bar
of  200,000  in  1940.    If  the  population  increases  as  it  did  from  1920  to
1930, the result will be a ratio of 710 to one, just over the ratio of 1900.

For the  sake  of argument,  however,  let  us  make  the  widest  possible
admission:   assert  that  the  bar  of  1920  was  normal  and  adopt  the  ratio
of 863 to one as a standard.   What happened from  1920 to  1930?    Under-
neath all the speculation,  the figures show that lawyers settle in commun-
ities  where  commerce  and  trade  and  industry,  rather  than  agriculture,
are predominant,  and that they are especially influenced by rapid growth
and boom markets such as Florida, the new south  and the industrial  east
experienced  during  the  last  decade.    In  the  main,  the  law  of  supply  and
demand  controls.    Now,  in  18  states  the  bar  declined  during  the  decade
and  the  population  per  lawyer  increased.    Most  of  these  states  lay  west
of  the  Mississippi;  none,  outside  of  New  England,lay  in  the  east.    At
the  opposite  extreme,  there  were  five  states  in  which  the  bar  increased
as  against  the  population  most  rapidly  of  all.    Nevertheless,  by  1930,  in
Florida  alone  of these five  was  the  ratio  under  863\ to  1 ;  in  the  others  it
was  always  over  1,000  to  1.    In  eleven  other  states,  the  relative  increase
was  also  greater  than  in  the  country  at  large.    Viewing  the  entire  six-
teem geographically we find that they start at Massachusetts and follow the
Atlantic coastal line around to Louisiana,  with  Ohio,  Michigan,  Wisconsin
and  Missouri  as  out-posts.    This  indicates  concentration  in  the  area  of
greatest  relative  increase.

If  we  abandon  ratios  and  look  at  absolute  increase,  we  find  that  ten
states absorbed most of it between  1920 and  1930.    All  of them lay in the
northeast,  except  California,  Florida  and  Missouri.    They  absorbed  737o
of  the  total  increase.4    There  are  sixty-eight  large  cities  in  the  country.
Both  in  1920  and  in   1930,  there  were  about  half  as  many  people  per
lawyer  in  these  cities  as in the  rest of the  country.    An  analysis  of  their
bars confirms the figures concerning the states.    The eleven cities in which
the  bar  grew  most  rapidly,  relative  to  the  population,  were  not  large

4In   1920,  they  ,had   47%   of  the  country's  population,   and   53%   of  its  bar,   with
a  ratio  of  772  to   1.     In  1930,  they  had   49%   of  its  population,  and   58%   of  its   bar,
and  had  a  ratio  of  648  to  1.     The  rest  of  the  country  had  a  ratio  of  953  to  1  in  1920,
and   912   to   1   in   1930.
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cities,  and  in  every  case  they  were  tl.emendously  under]awyered  in  1920.
On  the  other  hand,  in  twenty cities  the  bar lost  ground,  and  in  thirteen
others it gained only slightly.   In twenty-four out of these thirty-three, the
barwasovercrowdedin1920,theratiohavingbeenthenlessthan500to1,
which  is  why  it  did  not  increase.    Of  the  twenty  largest  cities  in  the
country,5tenabsorbedmostofthedecade'sincrease.Theyalonetook37%
of  it.   The  other  ten  absorbed  only  6y2 %.  But  the  first  ten  grew  nearly
twice as fast as the second ten,  and their bars grew twice as fast also.

As  matters  stand  today,  there  are  sixteen  cities  in  which  there  is
overcrowding.    In them  the ratio is  less than 400  to  1,  and  but  only four
of these got into the list since  1920.6  The large cities  in  that list  are  New
York, Los Angeles,  Sam Francisco, Kansas  City and  Washington.    On the
other  hand,  there  are  a  great  many  cities  in  which  the  bar  lost  ground,
especially in the northwest; cities ranging in population from two to four
hundred  thousand,  such  as  Denver,  Portland,  Spokane,  Birmingham,  etc.,
and  in  the  case  of  nearly  every  one  of  them  there  was  overcrowding  in
1920  which  the  law  of  supply  and  demand  has  checked.

Finally,toexactlytesttheoperationofthelawofsupp]yanddemand,
we may assume that  an  ideal  ratio  would  be  800  to  1,  and  that  that  law
shouldworktowardanequalizationatthatfigure.Thus,itshouldincrease
the bar in some states,  and decrease  it in  others.    Analysis  shows  that in
thirty  states  the  law  operated  satisfactorily,  and  made  progress  toward
equalization.    In  Maine,  New  Hampshire,  Vermont,   North  Dakota  and
Mississippi,  it failed  to  work.    Their  bars  declined  instead  of  increasing,
as they should have.    It failed to check the rush in  California,  Oklahoma,
Florida,Illinois,NewJerseyandMassachusetts.Theirbarsneededtogrow
during the  decade,  but  they  grew  too  fast;  the  pendulum  swung  too  far.
TheworstfailurewasinWashington,Oregon,Nevada,Colorado,Missouri,
Maryland  and  New  York.     These  states  had  too  many  lawyers  in  1920
and  needed  to  have  their  bars  diminished,  but  instead,  they  gained,  and
became  more  congested.    However,  most  of  the  thirteen  states  last  Trier.-
tioned  are  above  the  average  in  per  capita  wealth,  and  if  this  factor  is
taken  into  account,  three  of  them  drop  out  of  the  list  and  conditions  I.n
five  others  are  s{ppn  +n  ha  ntta^+:^^H..___.__     i       --,are seen  to be  practically  normal.    We  are left  in  the  end  \i7il,h_    __~v   `~„.u   ,ul.iuLuiulis    ir]

Oklahoma, Florida,  Maryland and New York.    In those states,
sixteen cities to which  reference  was  previously made,  there  is
definite  congestion.

____c,y..u..   ^,Luyyccli  gt=Iier;±i  ove.r-
congestion.     They  are  conditions  which  call  for  different

California,
and in the
undeniably

Conclusion.
For our purposes, it is important to distinguish between general

Crowding  and  conpestirm.     Tha`r  am^   ^^-I---          i.  -         -

5The  twenty  possessed  30%   of  the  national  bar  in   1920;   33%   in  1930.
6There  are  six  stattes  definitely  overcrowded.  with  a  ratio  of  less  than   600  to   1,

bu,t  only  two  of  them  got  into  the  list  since   1920.
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remedies.    It is  noticeable that  the  loudest complaints  that  the  standards
of the profession have fallen come from areas where there is the greatest
congestion.    But general national  limitation of admissions,  even  if justifi-
able,wouldnotrelievelocalcongestion.Itisanunattainableremedywhich
would operate tardily even if it could be employed.

If  we  cannot  prevent  congestion,  we  ought  to  try  to  counteract  its
effects.Onewaywouldbetotakecounselastohowtoimproveourproduct
and stop washing our hands  of him and of each other.    Apparently he is
not weH enough made to stand the increased stresses of modern life,  so he
breaks down.    In order to improve him we shall have to know more about
him.  Remember, there are 90,000 of our recent models running about.   We
donotrea]Iyknowverymuchaboutthein,norwellunderstandtheirpoint
of view.

Modern psychology is still in a controversial state,  but it is gradually
demonstrating  that  mass  reactions  vary  in  definitely  predictable  ways
whencertainfactorsarepreponderantordiminished.Itemphasizestheim-
portance  of  preadolescent  environmental  and  educational  factors  in  the
development  of  emotional  stability,  and  is  disclosing  the  amazingly  close
relationship between emotional  immaturity and  eccentricities  of behavior.
And finally.  it is demonstrating that, after behavior patterns  are once set
up they can be only slightly modified by a purely intellectual approach.   All
Of which means  that sooner or later we shall  probably  have  to take part
in the newer  movements  which  have for  their  object  the  reconsideration
of   the   whole   theory   and   practice   of   education   in   modern   industrial
America.

Meanwhile,  we  are  certainly  wasting  time  when  we  set  in  motion
no counteractive  forces.    A  storm  rages  in  Germany  over  a  proposal  to
deny  any  admission  at  all  to  its  bar  for  three  years.     The  opposition
complains  that,  with  other  professions  and  trades  following  suit,  such
a measure means a return to feudalism and death to initiative.    The pro-
ponents  reply  that further  proletarianization  of  the  bar  means  death  to
the  administration  of  justice  and  to  the  bar  itself.    Should  we  in  this
country risk becoming more truly a guild?    Philosophiically,  that question
states  the  whole  problem.    The  answer,  it  seems  to  me,  must  be  in  the
affirmative,  if we  wish  to  believe in  ourselves  and  in  our  ability to  serve
society.     If  this  be  true,  the  three  ag.encies  we  have  been  considering:
the  examiners,  the  schools  and  the  bar,  must  abandon  insulation,  effect
definite  contaicts  and  pool  their  efforts.   The  research,  the  patient  study,
tahnedw#oereone%af=#£3n:ar=vd:dtT^e-ihe`§iie¥^i#~i^pL+i_:``c_eLSi_=r%L`==L;£L?em%=.eenptros#E;
and  more  efficiently  provided  by  the  schools  than  by  either  of  the  other
agencies  in  their  present  state  of  underdevelopment.    Is  it  too  much  to
hope that soon the schools  will accept the challenge?
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However  it  may  be  that  law  teachers  and  bar  examiners  should  set
similar  tests  and  grade  on  like  standards,   proba,bly   it   is   too   much   to
expect,  at  present,  that  such  desirable  result  is  possible.     It  should  be
added that in a law sichool  examination,  the  professor would  very reason-
ably  expect  the  addition  to  the  above  answer  a  final  paragraph  substan-
tially  as  follows :

"Some  courts  entertain  a  view  of  adverse  possession  that  would
mean  on  these  facts  that  A's  possession  of  the  strip  from  1900  to
1922  was  not  adversie.    Under  this  view  a  possessor  is  not  deemed
to be  an  adverse possessor  if he  mistakenly  believes  that  the  land  he
occupies  is  really  his own.    It  is  said  that this  mistaken  belief  inter-
feres  with  the  requisite  "claim  of  right"  which  is  the  essence  of
adverse  possies,sion.     This  view,  it  is  submitted,  is  not  desirable  for
the  reason,  among  others,  that  in  its  operation  it  has  the  effect  of
placing  an   intentional   wrongful   occupant   of   the   land   of   another
in a better position to rely on the statute of limitations than an honest
possessor.    In  this  view,  B's  entry  upon  the  land  would  be  an  entry
upon  his  own  land  and  therefor.e  justified.    However,  there  remains
still  another  possibility:     some  courts  taking  this  view  of  adverse
possession  may  nevertheless arrive  at  the conclusion  first  stated,  not
on  the  basis  of  adverse  possession  but  upon  a  doctrine  of  boundary
line  settled by acquiescence."

Why Not Admit Him on Motion?
The  authenticity  of  the  following  communication  is  vouched  for  by

the chairman  of the board of bar  examiners  in  a  western  state:
``POLICE   DEPARTMENT

-                ,   Oklahoma,   Jian.   18,   1933.
"Secretary --- State  Bar    Dear  Sirs
I  want  tow  Get  some  infermashion  reards  Lice-nce  to  Practice  Law     I  red  Law  years
a  go  in  mo  and  have  had  Lots  of  Explore.nco  with  Law     I  have  Just  Served   2   years
as  Justice  of  Peace  and  Poliece  Judg  of                -    I  have  red  Black  ,Stone  and  otheir
atharity  on  Law  and  Holey  and  mcgragor  on  Criminal  Law  and  have  helped  to  try
a  number  of  easels  and  have  wone  them  before  a  Justice  court     Lots  of  my  Friends
want  me  to   handle  thir  Suitis  for  theim   if   I  just   had   licence   is   it   Posable   For   you
to  fernish  Liicence  to  me     Please  write  me  and  tell  what  I  musit  do        hoping  to  her
i.ron  you  soon  I  I.emain

Okla
"P.   S.     Some   of  these  young  attorney  dont  want  me  to   get  in  the   Ilaw   Bisness     I

Spoke  to   one  of  them   and   Said   wha't  about   me   Practicing   Law   Be for   the   Justice
Court  and  he  dident  want  me  to     they  have  a  late   Ijaw  aganst  it     It  usto   be  you
could  Practice  Law    exsept  before  a  Court  of  Record     I  havent  any  Thing  to  do  now
and  if  I  had  licence  I  could  miakie  a  living  out  of  it     They  wont  have  me  on  Public
work  on  account  of  my  age     I  dont  Drink  or  have  any  Imorel  habits
Some  and  most  people  think  I  am  a  Grate  orter"
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Zi-=IIml-,-....-----_
Sh®ufld the Standalfds  for  Bar  Preparation

Be Molfe Exacting?
BY  JOHN  H.  WIGMORE*

Dean Emeritus, Northwestern Urviver8itu  Law  School

My answer  is,  They  should.

Any  one  familiar  with  today's  conditions  in  law  and  justice  must
find  himself  in  accord  with  this  conclusion,  after  careful  reflection.   The
law  has  ceased  to  be  static,  as  it  was  when  I  was  admitted,  forty-five
years  ago.    It is  now  in  a  state  of  flux.    Economic  and  social  conditions
are changing,  and Law must adapt  itself to the  change.

This means that the law student today has a double task and burden.
He  must  study and learn the law as  it  has  been,  and  he  must look  ahead
and  prepare  to  shape  the  law  as  it  is  becoming.    In  all  the  best  schools
the  students  are being set to this  double task.    The law  student  of today
will  be  the  law  reviser  of  tomorrow.    He  cannot  do  this  without  being
both  a  master  of  the  law as  it has  been  and  a  predicter  of the  law  as  it
is  going to be.    Three  years  of thorough  law  study  are  short  enough  for
this  task.

More  than  this,  he  cannot  achieve  his  task  intelligently  by  the  law
alone.     The  law  follows  social  and  economic  conditions.     He  must  have
a  working knowledge  of  other  sciences.    When  one  looks  about  and  sees
the  innumerable   new  methods   in   transportation,   banking,   production,
invention,  medicine,  social  control,  and  engineering,-when  one  peruses
the  long  lists  of  special  icollege  courses  in  all  the  social   and   economic
s,ciences,-when  one  sees  the  business  man  himself  going  to  schools  of
commerce,-he  realizes  that  the  lawyer,  if  he  is to  maintain  his  pristine
position  as  a  leader  in  the  community,  must  at  least  lmow  as  much  as
these  men  of other  occupations.    He  cannot  guide them  with  his  law  un-
less  he  knows  what  they  know,  as  well  as  his  law.    And  to  do  this,  he
must  prepare  by  going  to  college.

Those  good  citizens  who  recoil  at  requiring  a  college  education,  and
deem  anything  more  than  a  high  school  education  to  be  undemocratic,
are  still  living  in  the  days  of  their  own  youth.     For  they  forget  one
startling fact of change.    That fact is that a college education today bears
only  the  same  relation  to  the  total  population  that  a  high  school  educa-
tion   bore   a   generation   ago.     In   the   national   Census   of   1910,   some

*Reprinted  from  the  Febl.uary,  1933,  number  of  the  Tennessee  Law  Re.view.
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200,000 youths were  recorded  as  being in  colleges;  about  150,000  of  these
were  young  men.     Today  there  are  nearer  1,000,000  in  college.     It  is,
therefore, today no more undemocratic to require a college education than
it was  in  1910  to  require  a  high  school  education.    Any  bar  which  today
is  content  to  require  only  a  high  school  education  is  still  living  by  the
standards  of  1910.

The  medical  man  today  is  everywhere  required  to  spend  in  prepara-
tion as much time as is requil.ed by the very highest law school standards,
viz.  seven  years,-and  that  is  more  than  is  required   (five  years)   by
even  the  American  Bar  Association  standard.    Ten  years  ago  the  Amer-
ican   Bar   Association   standard   was   in   advance   of   most   law   schools.
Today  it  is  equalled  by  all  the  good  ones,  and  falls  short  of  that  of  the
best ones.   The least that any bar can do is to measure up to the Amel.ican
Bar  Association  standards.

Is  our  profession  to  be  outrun  by  the  medical  profession?    Where
is  our  leadership  of  two  generations  ago?    It  is  slipping.    In  the  days
of  our  near  forefathers,  the  lawyer  was  the  best  educated  man  in  town.
Everybody looked  up to him.

Is he now?    And  do they?

How can we hold fast to our intellectual leadership?

Harvard and Yafle Offelf J®int Coulfse in
Law and  Busi]ness

A  new  and  interesting  development  in  law  teaching  has  just  been
announced  in  the  bulletin  of  Yale  University,  which  is  quoted  herewith:

"Law  curd  Bu8ines8
"The  Yale  University  School   of  Law   and  the   Harvard   Graduate

School  of  Business  Administration  announce  a  joint  course  in  law  and
business with the purpose of training men for the practice of law in those
fields  involving contact with  or the handling of  business  problems.

"This joint course is a novel experiment in American education, where

both Schools contribute and both hope to gain by exchange of professional
knowledge.   The  interrelation  of  law and  business  has  long  been  appreci-
ated,  but heretofore  no  systematic  graduate  training  which  combines  the
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Rufle  Recognizing  Law  Sturdy Onflv in
Approved Sch®ofls is Sunstained

bv Connecticut Counr¢
On  March  22,  1933,  the  Supreme  Court  of  Errors  of  the  State  of

Connecticut  handed  down  a  decision  in  the  case  of  J¢cob  I?ose7offaaiz  t;s.
Sfcbfe  8¢7  Effciowo.7%.Jog  Co77}7"o.££ee,   sustaining  the  rule  of  the  Examining
Committee recognizing law study only in schools  approved by the  Council
of  the  American  Bar  Association  on  Legal  Education  and  Admissions  to
the  Bar.    The  opinion  further  states  that  the  admission  of  attorneys  is
undoubtedly  the  function  of  the  judicial  department  of  the  government,
citing  the  recent  Massachusetts  case  J%  7.e  Opo.%€.0%  o/  ±fae  J%sfo.ces,   180
N.  E.  725.    The  Connecticut  opinion  which  is  to  be found  in  165  Atl.  211
is quoted  herewith as of interest to  all  bar examiners.

Jacob Roseuthal v8. State Bar Ecea,ruining Committee
Decided  March  22,  1933.

"Avery,  J.    In his  petition,  the  applicant sets forth  that  he  has  com-

plied with all the requirements for permission to take the examination for
admission to the  bar;  that he  had  attended the  session of the  Examining
Committee  at  New  Haven  June  23d,  1932,  for  the  examination  of  appli-
cants ;  and that, thereafter,  he was  notified by the secretary of the  Exam-
ining  Committee  that  he  had   satisfactorily  passed,   but  the   committee
refused  to  certify  his  name  to  the  clerk  of  the  court  for  admission  on
the ground that the s'chool  in which he had studied law was  not approved
by the  committee  in  accordance  with  the  rules  of  the  court.    He  further
alleges  that  the  Bar  Examining  Committee  had  adopted  the  following
rule:  `In  the  case  of  students  beginning  the  study  of  law  after  January
11,   1929,  the  schools  approved  under  the  rules  are  the  same  as  those
approved by the  Council  of the  American  Bar  Association  on  Legal  Edu-
cation and Admissions to the  Bar';  that the  Brooklyn Law  School,  which
the  petitioner  attended  after  January  llth,  1929,  was  not  on  the  list  of
schools  approved  by  the  American  Bar  Association  since  the  year  1929;
and he  asked to  be heard  by the  court  as  to  his  qualifications,  and,  after
such hearing, to be admitted as a member of the bar.

"The  Bar  Examining  Committee  filed  an  answer  admitting  the  al-
legations  of  the  petition  and  setting  forth  that  on  January  25th,  1932,
the  petitioner  was  informed  that  the  evening  course  in  the  study  of  law
conducted  by  the  Brooklyn  Law  School  was  not  approved  by  the  com-
mittee  of  the  State  Bar  under  the  rules  of  the  Superior  Court;  that  if
the  applicant's  studies  were limited  to  such  evening classes,  he  could  not
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be  permitted  to  take  the  bar  examination;  that,  thereafter,   with  full
knowledge  of  the  rules   and  disapproval   of  the   State  Bar  Examining
Committee,  the  petitioner  filed  with  the  clerk  of  the  court  for  Fair field
County his application, in which he stated that he had entered the Brook-
lyn  Law  School  in  September,1929;  that he  had  spent  three  years  there
and would be graduated on June 9th, 1932.   The answer further sets forth
that if the petitioner's application had  disclosed that his studies  had been
limited  to the  evening classes  of  the  law  s'chool,  he  would  not  have  been
permitted  to  take  the  examination;  that  while  he  was  actually  taking
them,  the  committee  received  from  the  law  school  information  that  the
studies of the petitioner were limited to the evening classes ;  and for that
reason  the committee  refused  to certify  him  for  admission  to  practice.

"The petitioner demurred to the answer of the Bar Examining Com-
mittee  on  the  ground  that  it  furnished  no  legal  excuse  either  in  fact  or
in  law  for  the  failure  of  the  committee  to  certify  his  admission.     The
demurrer  was  overruled  by  the  court;   and  the   petitioner  refusing  to
plead  further,  judgment  was  thereafter  entered  dismissing  the  petition.

"On  this  appeal,  the  petitioner  contends  that  under  section  7  of  the

rules all successful candidates at any examination shall present themselves
in  the  Superior  Court  and  the  court  may  admit  them  as  attorneys,  as
well  as  the  provision  that  the  Bar  Examining  Committee  shall  certify
to  the  clerk  of that  court  the  names  of  all  applicants  who  have  been  ad-
mitted to and have passed the examination, entitles him to admission upon
the  basis  of  his  having  passed  the  examination  without  regard  to  his
having  properly  qualified  under  the  rule  concerning  attendance  at  an
approved law school.    The provisions of section 7 pre-suppose that all  per-
sons  successfully  passing  the  examination  have  been  admitted  to  it  in
accordance  with  the  previous  provisions  in  the  rules  limiting  those  who
may  take  it.    Section  7  cannot  be  construed  as  applying  to  other  candi-
dates than those who have been properly admitted to  and have passed the
examination.

"The petitioner further contends that the rule of the Bar Examining
Committee  is  invalid;  and  that  even  if  valid,  by  permitting  him  to  take
the  examination  and  notifying  him  that  he  had  satisfactorily  passed  it,
the  committee  had  waived  compliance  with  the  rule.    General  Statutes,
Section  5343,  provides  that  the  Superior  Court  may  admit  and  cause  to
be sworn as attorneys such persons  as are qualified therefor,  agreeably to
the  rules  established  by  the  judges,  who  may  establish  rules  relative  to
the  admission,  qualifications,   practice  and  removal  of  attorneys.     This
section  has  existed  substantially  in  its  present  form  since  at  least  1866.
Revision  of  1866,  page  223,  section  43.    At  least  as  early  as  1890,  the
judges of the  Superior Court adopted rules  pursuant to this  statute,  pro-
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viding  for  the  requirements  necessary  for  admission.    Among  the  rules
so   adopted  was   one   providing   for  the   appointment   of   an   examining
committee by the judges of the Superior Court, consisting of fifteen mem-
bers,  of  whom  one  or  more  should  be  i.iiri~^~  ^f  that  court,  and  the  rest
attorneys  residing in  the  state.    An  examining  committee  was  appointed
and  has  continued  to  function  to  the  present  time.     The  rules  adopted
specified  subjects  in  which  the  candidates  were  required  to  pass  a  satis-
factory examination ;  and  provided  for the  examination  of the candidates
in  such  additional  subjects  as  the  committee  should  prescribe.    Additions
to  these  rules  have  been  made  from  time  to  time  since  1890,  but  it  is
unnecessary to set them forth at length.    At the time when the petitioner
commenced  his  legal  studies,  Paragraph  4  of  Section  4  of  the  rules  pro-
vided  that  a  candidate  must  have  pursued  the  study  of  law  for  a  period
of three years in a law school approved by the committee.    Practice Book,
1922,  p.  237.    The  basis  of  the  petitioner's  claim  upon  this  phase  of  the
case is that the court could not delegate to the Bar  Examining Committee
the  power  to  determine  the  law  school  in  which  the  petitionel.  should  be
required  to  study  in  order  to  be  entitled  to  take  the  examination  I or
admission.

"The practice of law is not a craft or a trade ; it is a profession whose

main  purpose  is  to  aid  in  the  doing  of  justice  according  to  law  between
the  state  and  the  individual  and  between  man  and  man.    The  occasions
upon which an attorney may be required to aict,  touch,  in many instances,
the deepest and most precious concerns of men, women and children.  They
may  involve  the  liberty,  the  property,  the  happiness,-the  character  and
the life Of his client.    Obviously,  one not possessing an  adequate  degree  of
intelligence and education cannot perform this kind of service,  nor should
he be permitted to attempt to do  so.    Bet.ge7.o7t,  Peto.t{o7oer,  220  Mass.  472,
107  N.  E.  1007,  1008.    In  Connecticut, from the earliest times,  to  prevent
the  admission  of  unqualified  persons  into  the  practice  of  the  profession,
the  icourts  have  employed  the  members  of  the  bar  for  the  purpose  of
ascertaining the  character  and  qualifications  of  those  applying  for  mem-
bership.    This is  a  reasonable  usage.    O'Br6e7.'s  Pe€o.£o.07®,  79  Conn.  46,  53,
63 Atl. 777.    Since the institution under the rules  of the State Bar  Exam-
ining Committee, it has performed the function of determining and testing
the  educational  qualifications  of  those  applying  for  admission,  a  matter
formerly wholly in the hands of the local bar.    The claim of the petitioner,
that  to  commit  to  an  examining  committee  the  power  to  determine  the
educational   qualifications   of   candidates   for   admission   is   an   unlawful
delegation of judicial power,  is without force when we consider that from
the earliest times in this state, it has been the  uninterrupted practice for
the court to rely on the bar for investigation as to such matters.

"The  admission  of  attorneys  at  law  to  practice  before  the  courts  is
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undoubtedly  the  function  of  the  judicial  department  of  the  government.
I_n re  Qpwhon  of  Justlce8, 279  Ma,ss.  607,180  RT.  E.,  726.,  Brtldonjaeh  v.
S*ofe  Ba}7.,   208   Cal.   439,   281   Pac.1018;   and   over  their   admission   the
court should  maintain  oversight  and control.    It  does  not  follow that the
proceedings   by  which   admission  is   to  be   obtained   are   in   all   respects
i.udicial  acts,  in  the  sense  that  power  to  determine  the  qualifications  of
candidates  for  the  office  of  attorney  may  not  be  reposed  in  persons  not
performing  a  judicial  function.    The  ultimate  purpose  of  all  regulations
of  the  admission  of  attorneys  is  to  assure  the  courts  the  assistance  of
advocates  of  ability,   learning  and  sound  character  and  to   protect  the
public   from   incompetent   and   dishonest   practitioners.     J7®   re   Pecfo,   88
Conn.  447,  450,  91  Atl.  274;  Fai{7.fiezcz  Co%%te/  B¢r  ¢.  ray"Zor,  60  Conn.11,
17,  22  Atl.   441.     Proceedings  for  the  admission   of  attorneys   are   not
actions  or  suits  at  law;  they  are  in  the  nature  of  investigations  by  the
courts or their representatives to determine whether particular candidates
are qualified to  become its  officers.    Fcbo.y.flezd C'o%y}t"  Bcipr  ¢.  ra)"!o7,  sapra},
p.  15 ;  J70 7.e  D%y¢7o£,  80  Conn.  140,  148,  67  Atl.  497.  Such  an  investigation,
like that authorized by the  statutes to  determine the  fitness  of  physicians
and  surgeons  and  other  persons,  to  carry  on  professions  or  callings  in
which  the  public  has  such  an  interest  as  to  bring them  within  the  regu-
latol.y  scope  of  the  police  power,  is  really  administrative  in  its  nature.
I?rgin_ _v_.  Co_unectieut  Ealectbe  Eceamining   Board,108  ConrL.  65,  85,180
Atl.  289.    Courts  or  their  judges  must  of  necessity  perform  many  acts
of an  administrative  nature,  acts  which  so far  pertain  to the  judicial  de-
partment  of  the  government  that  they  could  not  properly  be  performed
by  the  representatives  of  its  other  branches,  as,  for  example,  the  apl
pointment  and  removal  of  clerks  of  courts  and  other  such  officers;  but
in  the   method   of   the   performance   of   such   administrative   functions,
courts  are  under no  more  stringent  limitations  than  are  the  executive  or
legislative  departments  in  similar  situations.    It  is  required  by  the  stat-
utes  that  any  person  desiring  to  take  an  examination  to  be  admitted  to
practice  any  branch  of  the  healing  arts  must  satisfy  the  state  board  of
healing  arts  that  he  is  a  graduate  of  a  `standard  approved  high  school'
or  possesses  equivalent  educational  qualifications;  and  that  any  person
desiring to  practice  medicine  or  surgery  shall  satisfy  the  proper  medical
examining board that he is a graduate of a college, high  school  or prepar-
atory school the standard of which  shall  have been approved by the board
or  that  his  education  is  equivalent  thereto  and  that  he  has  received  a
diploma  from  some  legally  incorporated   and   reputable   medical   college.
General Statutes,  Sections 2736,  2747. `Cum.  Sup.  1931,  Section 436a.   That
the  functions  reposed  in  these  boards  are  valid  and  do  not  involve  an
improper  de.legation  of  power  has  never  been  and  could  not  well  be  ques-
tioned.    See Mower v.  State  Department  of  Health,108 Conn. 74, 79:  14Z
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Atl.  473;  Do%g!ai88  tJ.  IVoble,  261   U.  S.165,168,  43  ,Sup.  Ct.  303;  J%  re
rfoo7"pso70,  36  Wash.  377,  379,  48  Pac.  899.    While  the  determination  of
the  qualifications  of  attorneys  to  be  admitted  to  practice  in  our  courts
pertains  to  the  judicial  department,  the  decisions  which  must  be  made
in  carrying  out  the  procedure  established  by  the  rules  of  the  judges  to
accomplish that end are not judicial in their nature and may  properly be
vested in the Bar Examining Committee, including the power to determine
what law  schools  shall be  approved  as  furnishing a  sufficient  educational
basis for admitting a candidate to the examination.

``Nor  can  it  be  maintained  that  the  Bar  Examining  Committee  ex-

ceeded  its  powers  or  acted  unreasonably  in  approving  the  same  schools
as  the  Council  Of the  American  Bar  Association  on  Legal  Education  and
Admissions  to  the  Bar.    It  is  a  matter  of  common  knowledge  that  the
American Bar Association is a representative body  composed  of members
of  the  bar  from  every  part  of  the  Union;  an  organization  national  in
scope,  whose purpose is to  uphold  and  maintain  the  highest traditions  of
the  legal  profession.    There  is  nothing  in  this  record  to  indicate  either
arbitrary or unreasonable action on the part of the Examining Committee
in approving the same schools as the Council of the American Bar Associa-
tion  on  Legal  Education  and  Admissions  to  the  Bar.    Furthermore,  the
petitioner  concedes  that  at  the  time  he  commenced  his  studies,  he  was
aware of the requirements of the Examining Committee, and knew that the
evening  course  in  the  law  school  which  he  proposed  to  attend  was  not
approved,  so  that  no  hardship  has  been  imposed  upon  the  petitioner  by
the  operation  of  the  rule,  except  such  as  he  voluntarily  elected  to  en-
counter.

``By the demurrer,  the allegations  Of fact  in the respondent's  answer

are admitted and taken to be true.    From them,  it appears that the  peti-
tioner  would  not  have  been  permitted  to  take  the  examination  by  the
Examining  Committee  except  under  a  misapprehension;  that  it  did  not
know  that his  studies  had been  limited  to  the  evening  classes  of  the  law
school,  which  were not  ap\proved by  the  Examining  Committee ;  and  if  it
had  so  understood,  he  would  not  have  been  permitted  to  take  the  exam-
ination.   The petitioner's claim, therefore, that the committee, by allowing
him  to  take  the  examination,  had  waived  thp  requirement  of  previous
study  in  an  approved  law  school,  is  without  foundation.    A  waiver  can-
not  arise  under such circumstances.    The basic conception  of  a  waiver  is
that  it  is  intentional;  it  cannot  be  established  by  a  consent  given  under
a  mistake  of  fact.    Croow/oyd  "  Bro.dgepo7.t,  92  Conn.  432,  439,  103  Atl.
125;  Gr¢ppo  v.  DaL¢¢s,  92  Conn.  693,  696,104  Atl.165.

"There `is no error.
"In this opinion the other judges concurred."
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Number  Passing  ..........

Total  Taking  Examination_ .........
Number  Passing  ........ _.

Number  of  First  Timers ..... _ ........
Number  Passing  ..........

Number   of   Repeaters .......... _ .......
Number  Passing  ..........

Calorcrdo       Counecti,cut

3968
32or82t7o         18or2697o

1222
10 or837o          6or27`/a

2746
22or81`/a        12or26`/a

I d,a,ho               I 1,linok8

8341
7or88C/o      153or45`7o

7149
6or86`/a        77or5297o

1192
1orl00t/o     76or40`/a

MinnesotcL        Mi,ssouri,

34                       218
11or32`/a        51or24t/o

1768
6or35`7o        22or32%

17                        150
5or29%       29orl9°/o

Fi,OridcL

63
24 or 38 t/o

44
17 or 39 7o

19
7 or 37 %

Kentuekqy

80
37 or 46 `/o

21
9 or 43 `/a

59
28 or 48 f/o

Moutuncl,

6
1 or 17 %

2
0

4
1  or 25 97o

New York           Ohio,homou      S. Ccurol,inca

Total  Taking  Examination ..........  2,412
Number  Passing  ..........

Number of  First  Timers ..............
Number  Passing  ..........

Number   of   Repeaters ..................
Number  Passing  ..........

1,055 or 44 `/a

565
195 or 35 %

1,847
860 or 47 %

195

6413
45 or70%          8 or62`/o

5211
40 or77%           7 or64?7o

122
5 or427o          1 or507o



News from the B®ards
By  legislative   act  approved   March   1,   1933,   the   diploma   privilege

was  abolished  in  the  state  of  GEORGIA  and  a  required  five-year  period
of   practice   for   foreig.n   attorneys   seeking   admission   on   motion   was
established.    The  comity  provision  was  retained,  providing  that  the  jur-
isdiction  from  which  foreign  attorneys  come  must  also  admit  Georgia
attorneys  by  comity  in  order  for the  foregoillg  rule to  be  effective.

An integrated bar bill passed by the NORTH CAROLINA legislature
creates a board of law examiners which consists of the chief justice of the
Supreme  Court  as chairman  and  six lawyers  appointed  by the  Governing
Council  of  the  bar.    This  board  of  law  examiners  will  have  the  power
to  fix  qualifications  and  regulations  for  admission  to  the  bar,  subject  to
the  approval  of  the  Governing  Council  and  provided,   however,  that  a
change  in  educational  requirements  shall  not  become  effective  until  after
two years from the date of their adoption.

Two other states,  Arizona  and  Washington,  also  passed  incorporated
bar  bills  during  their  1933  legislative  sessions.    The  WASHINGTON  act
gives the Board of Governors the power to fix qualifications,  requirements
and  procedure  for  admissions,  subject  to  the  approval  of  the  Supreme
Court.   The ARIZONA act contains  a similar  provision.

Proposals  for  changing  the  rules  relating  to  admission  to  the  bar
in OHIO  were  submitted to the  Supreme  Court on  April  26  by  represent-
atives of the State Bar Association, local associations, state bar examiners
and  law  schools.    These  recommendations  were  taken  under  advisement
by the Court and include the following:

1.   Limiting the number  of  examinations  which  a candidate can  take
to three, and requiring a year of approved study between repeated
examinations.

2.   Elimination  of  office  study.
3.   Requiring  applicant  failing  his  first  examination  to  make  three

per cent higher than the passing grade on the second  examination
and five per cent higher  on the  third  examination.

4.   Eliminating certain subjects  and adding certain others.
5.   Requiring a separate examination on profes,sional  ethics,  and that

it be passed with a grade of seventy-five per cent.
6.   Recommending adoption  of  a  rule  governing  character  investiga-

tion.
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New Jersey Asks  New York
"March  21,  1933.

"JOHN  KIRKLAND  CLARK,  ESQ.,

Chairman,  Section  of  Legal  Education
and  Admissions  to  the  Bar,

American  Bar  Association,
72 Wall  Street,  New York  City.

"My  dear  Mr.  Clai.k:

"At  a  recent  meeting  of  the  New Jersey  State  Bar  Association  held

at Newark,  a special  committee was  appointed to  consider  certain  resolu-
tions  and  committee  reports  dealing  with  the  question  of  admissions  to
the  bar  and  as  to  the  scope  and  method  of  conducting  the  bar  examin-
ations.

"A resolution  was proposed that:

" `It  is  the  sense  of  this  Association,  that  any  examination  for

admission  to  the  bar,  requiring  the  answers  to  thirty  printed  ques-
tions  within  a  limit  of  five  hours,  is  inadequate  to  properly  test  the
knowledge and qualifications of the candidates,  and that a  more  com-
prehensive   examination   be   provided,   and   that   such   examination
substantially  conform  to  the  examinations  prescribed  iby  the  Court
of  Appeals  of  the  State  of  New  York,  in  that  the  examination  be
divided  into two  groups,  viz.:   Adjective  Law  and  Su'bstantive  Law.'

with  an examination under  appropriate topic heads.

"It  occurred  to  me  that  you  have  probably  assembled  considerable

data  dealing with the above  subjects,  showing the general  scope  of  exam-
inations  in  the  various  states.

"Rule  9  (b)  of the  New  Jersey  Supreme  Court  provides  that:

" `No  applicant  for  an  attorney's  license  who  has  or  shall  have

failed  in  four  examinations  shall  be  admitted  to  any  examination
thereafter.'

"There is a  growing sentiment among the bar of this  state that this

rule,  in  connection  with the form  of  examination  prescribed,  has  worked
with  undue  severity  upon  young  men  who  are  ibelieved  to  be  properly
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equipped  to  practice  law.    As  you  no  doubt  know,  about  two-thirds  of
the  applicants  are  unsuccessful  in  passing  the  bar  examinations  of  this
state,  and  even  at  that  the  number  of  lawyers  practicing  at  the  New
Jersey bar has well nigh doubled in the last ten years.

"The  Committee  is  also  dealing  with  a  resolution  proposing  to  es-
tablish by rule of coul.t a quota system, limiting the number of candidates
to be admitted to the  bar in any  one year,  based  upon an  estimated  mum-
ber  which win  cover replacements  and  additions  of such  numbers  as  will
provide  for  reasonably  increased  requirements   of  the   courts,   and  for
reasonably adequate service to the public.

"Some  of
examination  is
to  accomplish
men  who  have
expense,  and  it

____v    ._   wuvt,u   ulic  uuuuz.  I.cstrict;ing  the
number  of candidates,  but  delaying admission  until  the candidate  reaches
the quota.

us  feel  that  the  real  but  not  the  avowed  purpose  of  the
intended  to  be  restrictive  of the number.   It not  only  fails

tE'=%np+=Arpo°S='n±Lt^:S_.tr_=_g_£C±i--1S`=-.-=£=st;a:evn.===Ut`=Lyy:uu=S
devoted  a  number  of  years  to  the  study  of  law  at  large
may  be  better frankly to  adopt the  quota  restricting  the

liria+acJ      1|"J`    J^'__-±____          ,        .        .

"If  you  care  to  express  any  views  on  this  subject,  I  should

glad  indeed  to have  them,  or  if you  know  of  any  similar  action
nT.nT`^c!aA   :I,`    A.`,,   ^J.1___         i      .        -proposed in any other state bar association, I should be glad to ibe

.             ____  ,.    v.   w.I,    Diiiilial   zlul,lull

"Thanking you for your courtesy,  I am

Yours very truly,

"MR.  HARVEY.F.  CARR,

Fourth  and  Market,
Camden, N. J.

"My dear Mr. Carr :

be  very
taken  ol.
advised.

HARVEY  F.   CARR,
Secretary,  Special  Committee  on  Legal
Education  and  Admissions  to  the  Bar,
New  Jersey  State  Bar  Association."

"New York City,  March 22,  1933.

"I  have  your  letter  of  March  21  telling  of  the  appointment  by  the
State  Bar  Association  of  New  Jersey  of  a  special  committee  to  consider
matters relating to admissions to the bar,  and have read with  interest the
resolution  and  rules  contained  in  it,  and  your  statement  of  problems  on
which your committee is  asked to express an opinion.    It is  with a  degree
of  trepidation  that  I  undertake  to  respond  to  your  inquiries.    We  who
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have  been  engaged  in  this  work  for  the  last  twelve  years  in  New  York
do  not pretend to have done  more than make  a  beginning in  the  study  of
the  problem.

"We  are  satisfied,   how.ever,   that  we   are   unable  to  administer   an
examination  whereby  we  can  properly  appraise  the  mental  qualities  of
candidates  for  admission  to  the  bar  on  the  basis  outlined  in  the  proposed
resolution  which  you  quote.     Our  examinations  in  substantive  law  alone
embrace  over  twenty  sutbdivisions  or  subjects,  listed  on  the  circular  an~
nouncement,  of  whiich  I  enclose  two  or  three  copies.    It  is  almost  invar-
iably  the  case  that  the  law  student,  in  the  course  of  his  three  years  of
training,  has  been  unable  to  take  courses  covering  from  three  or  four
to  sometimes  eight  or  ten   subjects.     If  our  examination   were  limited
to thirty printed questions,  and one-third of them  happened to be  directed
to sub|.ects on which the candidate  had  had  no special  law school  training,
obviously   that  candidate   would   obtain   an   incomplete   appraisal   at   our
hands.

"Involved  in  our.  situation,  however,  is  the  necessity  of  endeavoring

to   exercise   fairness,   consistency   and   uniformity   of   .].udgment   in   the
handling  of  great  quantities  of  papers.    We  have  averaged,  for  the  past
five  years,  over  2,000  candidates  for  each  of  our  three  examinations.   If'
we  used  the  method  of  procedure  referred  to  in  your  resolution,   that
would  mean  over  60,000  answers  to  questions  to  read.    It  is  a  physical
impossibility for 60,000  answers  to  be  read by  one  individual  and  marked
on  a  basis  which  applies  the  same  measuring  stick  to  the  first  100  that
will  be  applied  to  the  last  loo.    The  human  mind  will  not 'bear  up  under
such  a  strain.

"When  we  became  confronted  by  the  volume  problem,  therefore,  we

were  forced   from   the  necessity   of  the   situation   to   adopt   some   more
practicable method  of gaining a fair  appraisal  of the  `knowledge-content'
on  legal   principles,   possessed   by  the  candidate,   than   by  using  a  large
number  of   `longlform'   or   `essay-type'   questions.     As   a   result   of   this
largely   mechanical   problem,   we   have   adopted   a   method   whereby   our
questions  in  substantive  law  are  contained  in  three  books,-one  calling.
for an essay,  usually on some subject of constitutional  law,  and  a problem
or  problems  in  professional  ethics,~and  the  other  two  each  containing
four  problems,  two  or  three  of  the  total  of  eight  usually  being  somewhat
complicated  in  fact  content.    This  enables  us  to  test,  not  only  the  knowl-
edge  of legal  principles,  but  the  candidate's  power  of  selectivity,  his  skill
in  applying  the  principle  selected,  his  logical  ability,  and  his  powers  of
cleat.  and  lucid  statement.    Only  four  of  these  problems  being  contained
in  a  book  read  by  one  reader  or  group  of  readers,  makes  about  8,000
answers  on  the  average  for  each  reader  or  group  to  handle,  and  by  a
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process of cross-reading or duplicate reading we have worked out a method
whereby  the  later  read  ibooks   are  judged   on   approximately   the   same
scale  as  the  earlier  ones.     We  find  that  the  qualities  above  mentioned,
which  are  of  course  essential  elements  in  any  legal  mind  appraisal  test,
we are  unable  to  distinguish  with  a  reasonable  degree  of  acicuracy.

"In  order  to  measure  the  extent  of  the  `knowledge-content'  of  the

applicant  on legal  principles,  we have  been,  for the last  five  or  six  years,
making  use  of  questions  containing  brief  inquiries  on  legal  principles  or
inquiries  as  to  the  results  produced  by  the  application  of  legal  principles
to  a  specific  statement  of  facts,-in  both  cases  in  as  brief  compass  as
possible,-such questions to be answered `Yes'  or `No.'    Proper draftman-
ship   of  such   questions   is   a   problem   calling  for  long   practice,   infinite
patience,  and  the  development  of  a  certain  technique  essential  to  enable
the framer  of the questions  to  reach  a  clarity  of  expression,  succinctness
of statement,  and freedom I rom  uncertainty.    We  use  on  our  substantive
law  examination  150  of  these  questions.   We  find  for  the  most  part  that
the  students  who  display  a`bility  in  the  handling  of  the  `long-form'  ques-
tions  usually  stand  high  in  the  `knowledge-content'  test.

"To  this  branch  of  our  examinations  we  give  seven  hours  in  two

sessions,  one  of  three  and  one  of  four  hours   on  the  first  day  of  our
examination,-the  morning  three-hour  session  being  devoted  to  one  of
the   four-question   books,   and   the   book   containing   the   essay   problem
and  the  professional  ethics  problem  or  problems.    The  four-hour  session
in  the  afternoon  is  devoted  to  the  other  fourquestion  book  and  the  150
`Yes-No,'  or  `true-false'  or  `short-form'  questions.

"Problems  in  adjective law  are  handled  in  a  separate  session  of  five

hours on the second day of our examination.    This part of the examination
embraces  pleading,  practice,  and  evidence.     The  test  administered  em-
bodies in its scope one of the `1ong-forin'  books with four  or five problems,
and  another series  of  150  `short-form'  questions.

"As  each  of  these  several  books  is  handled  `by  a  different  group  of

markers, we have after the preliminary  marking  an  opportunity for  com-
parison of the various groups of marks,  and after the correlation,  if there
seem  to  be  inconsistencies,  a  re-reading  of  those  books  showing  marked
divergencies  is  then  had,  after  which  the  preliminary  appraisal  of  each
set of papers  is  completed,  and the  question  then  is  taken  up  as  to  what
the  proportion  of  the  group  seems  to  be  fit,  on  the  showing  made,  to  be
certified, and what proportion does not.   In this process a careful appraisal
is  made  of  some  200  to  400  `borderline'  cases.     From  time  to  time,  in
order to measure the validity of our testing,  we have compared the results

219



of  our examinations  with  the  results  of  law  school  markings  based  upon
three years  of classroom  and  examination marks,  and  we  have  found for
the  most  part  that  we  have  succeeded  in  reaching  substantially  similar
results,  so  that  we  have  been  somewhat  encouraged  in  the  system  which
we have  adopted.

"Per.sonally,  I  think there are strong advantages  in  giving the exam-

ination  in  two  sessions,  and  I  am  opposed  to  going  back  to  the  method
which was in vogue when  I  took my examinations  30  years  ago,  when all
of  the  questions  were  contained  on  a  single  paper.

``Not infrequently it happens that a  candidate  has  a  good  grounding

in  substantive  law,  but  has  had  no  practical  experience  and  is  unable,
therefore,  to  pass  the  adjective law  examination,  on  which  he  needs  fur-
ther  training.     He  gets  the  benefit  of  a  passing  mark  in  half  of  the
examination,  and thereafter can concentrate his efforts  on the other half .
Likewise,  not  infrequently  a  iboy  who  has  been  working  in  a  law  office
proves  to  be  well  fitted  in  the  practical  branch  of  the  examination,  but
obviously needs  further training in  substantive law,  on  which,  under  our
system,  he  can  concentrate  his  efforts  for  the  succeeding  examination.

"We have given some consideration to the problem as to whether there

should be an arbitrary limitation on the number of times that a candidate
should  be  permitted  to  take  the  examination.    We  have  never  reached  a
sufficiently definite conclusion to justify us in our own minds  in  adopting
such  an  arbitrary  rule,  and  I  have  read  with  interest  and  a  degree  of
sympathy  the  points  made  by  one  of  your  fellow  members  of  the  New
Jersey  Bar  as  to  the  injustice  of  your  arbitrary  rule.     I  do  not  feel
capaible, from the researches  I have conducted,  of  expressing any  definite
opinion on the subject.

"As  to  the  quota  method,  the  involvements  of  the  problem  are  so

extensive that a determination ought not to be made until  the matter has
been  thoroughly  canvassed  and  debated  at  a  series  of  meetings  which
make  it  possible  to  bring  out  all  of  the  elements  involved.    Certainly  if
such a method is to be followed, the limitation ought to be imposed before
a youth is permitted to take three or four years  of law study in the hope
of reaching the bar,  only to find that a quota restriction is  excluding him.
There  have been  some  developments  along  this  line  in  Pennsylvania,  but
only,  I  believe,  to  a  limited  extent.

"I am faithfully yours,

JOHN  KIRKLANI)  CliARK."
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Pennsvnvania Considers  Adoption of a
Quota  System

At  a  meeting  of  the  Pennsylvania  Bar  Association  held  in  June,  the
question  was  considered  whether  the  Association  should  recommend  to
the  Common  Pleas  and  Orphans'  Courts  in  that  state  the  adoption  of  a
limitation in the number of annual admissions to the bar.    It is significant
that  they  reached  a  point  where  this  plan  should  be  seriously  debated.
The   committee   appointed   to   consider   it,   of   which   the   distinguished
exichief  justice  of  the  Pennsylvania  Supreme  Court,  Robert  von  Mosch-
zisker,  was  chairman,  reicommended  the step.

This  recommendation  was  not  adopted  but \the  other  proposal  of  the
committee,-that  a  continuous  six-months'  clerkship  should  be  served  by
the  applicant  after  passing  the  bar  examination,  instead  of  allowing  the
law student the possibility of using the summer vacations to  make  up  his
six-months'  clerkship  as  is  done  at  the  present  time,-  received  the  ap-
proval  of the  Association.

The  report  of  the  committee  is  reprinted  herewith  as  being  of  in-
terest to bar examiners.

REPORT   OF   COMMITTEE   APPOINTED   TO   CONSIDER   AMEivD-
MENTS TO THE RULES OF THE SUPREME COURT RELATING
TO  REQUIREMENTS  FOR  ADMISSION  TO  THE  BAR

To the Presi,d,ant and, Members  of  the  Peun8ulvorha Bar  A88octa,ti,on..

The  Committee  was  appointed  under  Resolution  presented  by   Mr.
Hirsch  of  Allegheny  County,  reading as  follows :

WHEREAS,  under modern  conditions,  the  relgulation and  control  of  the  members
of   the   Bar,   and   their   obser'va,nee   of   the   ethical   sta,ndards   of   thei   pr,ofession   is   a
matter  of  great  practical  difficulty,  espeJcially  in  the  lariger  ceinters\  of  populaLtiion;  and,

WHEREAS,   admission  to  the  Bar  is  a  privilege  to  be  exercised  primarily  for  the
public   g.ood   and   not   pirincipally   for   the   per'sonal   adva,,nta,ge   of   a   membeir   of   the
Bar;  and,

WHEREAS,   greater   control   of   profeission,al   p,ractice   may   be   `exercised   by   tlie
i'ecognition  of  this  principle  and  by  g,ranting  admission  to  the  Bar  only  during'  good
behavior  and   during  limited  p,eriods  of  time;

NOW,  THEREFORE,  BE  IT  RESOLVED,  That  a  committee  of  fivei  members  of
this  Asisiociation  be  appointed  to  cons'ider  the  adviisability  of  reique,siting  the  Supireme
Court  to  amend  its  rules  for  admission  to  the  Ba,r  s.o  ais  to  provide  for  probation,ary
or  partial  aidmis,sion   to  the  Bar,   or   for  admission   to  p/raotic®  fo,r  s`tateid   periods   of
time,  with  thei  right  of  extension  foir  continued  peJriodsi  during  good  behaviol..
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After some  communications  among the  members  relating to the  sub-
ject matter of the inquiry the  Committee met at the call  of the  Chairman
and considered  several  proposals  which  had  been made  touching the  sub-
jest  matter  of  the  resolution.    These  proposals  were  as  follows:

1.    The  adoption  by  the  Supreme  Court  of  a  rule  providing that the
first  admission  shall  be  for  a  limited  period  and  requiring  all  members
of the  Bar to present themselves  at som,e  given  period  after  their  admis-
sion to practice,  e. g., five years, for re-examination, at least as to elements
of character and conduct.    Should su\ch re-examination disclose any reason
why they  should  not be retained  as  members  of the  Bar,  to  be  subject to
having their admission  revoked or  declared  at an  end.

2.    A  rule  requiring  the lapse  of  a  period  of  perhaps  five  years  be-
tween the date of admission to the Bar and the date when an attorney may
be  permitted  to  try  and  perhaps  argue  cases  in  the  Common  Pleas  and
Orphans' Courts.

3.    The  lengthening  of  the  iclerkship  to  be  served  between  the  date
of passing of final examination and the actual admission to the Bar and the
requirement that the service of such clerkship shall be continuous  and  not
broken up into varying periods as at present.

4.     A  recommendation to the Common  Pleas  and  Orphans'  Courts  in
the  several  counties  that  they  actually  prescribe  the  number  of  students
who may be admitted to the Bar, such presicription to be in accordance with
the requirements of the particular locality as determined by the Courts.

Taking these  suggestions  in  the  order  given,  the  Committee  came  to
the following conclusions :

1.    Exhaustive  discussion  of the first  suggestion convinced  the  Com-
mittee that  at least for the  present it would  be  unwise to  recommend  the
promulgation  of  such  a  rule.     This  conclusion  was  arrived  at  in  large
measure for the reason that the system thus proposed seems to be  in con-
flict  with  the  general  purposes  and  workings  of  what  has  come  to  be
known  as  the  "Pennsylvania  Plan"  in  force  since  the  putting  into  effect
of  the  rules  of  the  Supreme  Court  on  January  1,  1928.   The  underlying
purpose of the Pennsylvania plan is to weed out the unfit and undesirable
applicants  at  the  very  iniception  of  their  careers,  ¢.  e.,  before  they  are
admitted  to  registration  as  law  students.    It has  always  seemed  to  those
supporting this system that this was not only the fairest program for the
applicants  but  also  the  most  feasible  of  aiccomplishment.    It  results  in  a
minimum  of  lost  motion  for  the  law  sichools,  tutors  and  preceptors.     It
deeidedly diminishes the burden upon the rejecting bodies, whether it may
be County or State Boards of Law Examiners,  Courts or examiner of law
school  papers.
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A plan which looks to the turning of a man back and out of the pro-
fession several years after he has been  admitted to its  ranks seems to the
Committee to be subversive of the aims and purposes of the system which
we have been pursuing for five years.    Until that system has proven itself
unproductive.  of the ends  desired,  the  Committee  feels  that  it  should  not
have  engrafted  upon  it a  program  so  foreign  to  its  genius.

2.    Actuated by somewhat similar motives  and by others  as  well,  the
Committee concluded to rejeict the second proposal.    It was felt that what-
ever  annoyance  may  be  caused,  to  the  Courts,  to  opposing  counsel  and
possibly  losses  to  clients  by  unexperienced  and  inept  conduct  of  cases  by
counsel  of  one,  two  or three  years'  standing  is  overcome  by  the  undesir-
ability of clogging the aictivities of young lawyers by an arbitrary rule such
as  this.    Many young men,  particularly  in  the  rural  counties  come. to  the
Bar after an apprenticeship in an office as assistant to trial counsel.   They
are familiar with the practices of the Courts.    They are often well lmown
to the judges.    It would indeed 'be  a hardship  upon  men  of these qualifica-
tions to restrict their practice to purely offi'ce work for an arbitrary period
of five years or even less, merely because others of the same age but of less
fortunate apprenticeship should be so restriicted.    The Committee concluded
that this was the kind of a situation which had best be left to the workings
of  natural  law,  believing  further  that  the  other  two  suggestions  which
follow and which it does recommend may aid in its solution.

3.    C`onsiderable thought was given to the suggestion of the lengthen-
ing of the clerkship to a period of perhaps a year or eighteen months  and
even to the further thought of a secondary examination largely devoted to
matters  of  practiice  and  procedure  and  to  character  requirements  to  be
given at the end of the clerkship.    Possibly six months  is  a short time for
the service of the clerkship.    Here again, however, the .Committee felt that
the present plan might be strengthened without  modification  as  to  a time
requirement.

At  the  present  time  the  rule  provides  that  ``this  clerkship  may  be
served either continuously for six months or at different times aggregating
six months." The great majority o±-students take advantage of this require-
ment and work out their clerkship  during the summer holidays  in periods
of two  months each  during three  successive  summers.   While  this  has  the
advantage  of  saving  the  student  time  prior  to  his  entrance  to  the  Bar,
also of giving him the advantage of recurring acquaintance with the work-
ing.s of the law office in which he is registered, it has many disadvantages.
The summer months are normally inactive seasons  in law offices.   No jury
trials are being held and in other respeicts the Courts are to all intents and
purposes  practically  closed.    Vaications  are  the  rule  particularly  in  the
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cities  and  often  the  student's  preceptor  is  away  so  much  of  the  summer
that the student fails to come into personal contact with him at all or for
any  appreciable  part  of  the  service.    The  active  busy  functioning  of  the
office is  largely suspended  during the hot weather,  certainly  in  the  cities,
and  to  some  extent  in  the  smaller  centres.     In  addition  to  all  this  the
Committee  has  learned  that  there  is  a  varying  degree  of  laxity  in  the
service given  and  required.   Preceptors  either  through  lack  of  knowledge
or  through  kindly  compassion  are  willing  to  sign  certifiicates  of  service
which evidence a compliance with the rule, where such complianee has not
been entirely within its spirit and sometimes not within its letter.   Finally,
the service during the first summer and perhaps the second is given without
a sufficient knowledg'e of the underlying prineiples  of the law to render it
as truly beneficial  as  was contemplated when the rule was  passed.

To remedy this condition the Committee believes and recommends that
the six  months' clerkship  should hereafter  be  served  during a  continuous
period  beginning  at  a  date  after  the  passing  by  the  student  of  his  final
examinations  for  admission  to  the  Bar.    This  would  mean  that  students
who  took the  summer  examinations  would  begin  their  service  about  Sep-
tember  first,  and  those  taking  the  December  examinations  about  March
first.    As  a  greater  number  of  students  take  the  July  examinations  the
clerkship  of  such  would  run  through  the  busy  season  of  the  fall  and
winter.    The student would be present at the opening of the Courts in the
fall,  would  see  the  office  begin  to  function  at the  beginning  of  the  Court
year and would work through the regular run  of the practice  as  it comes
along  through  the  active  months  at  the  end  and  the  beginning  of  the
calendar year.  While this is not quite so true of the students who pass the
winter examinations, these are fewer in number as already stated and they
would at least have the advantage of the four busy months from March first
to June thirtieth.   It is the firm belief of the Committee therefore that such
an amendment to the rules would work a decided benefit to the student and
would  moreover  give  him  the  opportunity  of  acquainting  himself  with
Court procedure  as  well  as  offiice work before  he is  permitted  to  actually
take  any  part in  litigation.    To  some  extent therefore  it  should  have  the
effect of solving the problem  of a novitiate prior to practice  in  Court dis-
cussed in the last preceding portion of this  report.

4.    The suggestion that there be a limitation plaiced upon the number
of students to be admitted to the Bar each year, also met with the favorable
views  of  the  Committee.     Statistics  published  by  the  Section  of  Legal
Education  of the American Bar Association  disclose the fact that,  during
the past two or three years, whereas vacancies in the American Bar caused
by death, dis,continuance of practice, etc., have amounted to about 4,500 per
year,  additions  to the  Bar  have  amounted  to  approximately  10,000.    The
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State  of  Pennsylvania  about  comports  with  the  average  in  this  respeet
throughout the  country.    It  is  therefore  apparent that  roughly  speaking
two men come to the Bar each year for every man who drops out.    If law
business in  Pennsylvania were  doubling normally this condition  would be
a proper one.    Every lawyer knows, however,  that it is not.    If anything
may be said upon this subject, it is that the practice of law is concentrating
rather than expanding due partly to the merger and consolidation of finan-
cial, utility and industrial corporations, partly to the enactment of legisla-
tion such as the Workmen's Compensation Act and partly to the installation
of legal departments by many large institutions.   In  any event it is  clear
that there are too many lawyers coming to the Pennsylvania Bar.

This  fact has  already  been  recognized  by  the  Courts  in  some  of  the
counties.   It has come to the attention of the Committee that in Delaware,
for example, the  Common  Pleas  is  now  prescribing the number who  may
be admitted to the Bar each year.    This action while undoubtedly a benefit
to Delaware County, is already having the result of sending rejected appli-
cants into adjoining counties, thus  adding to the influx there.    The  Com-
mittee believes that such a method of procedure might well be adopted by
Common Pleas and Orphans' Courts throughout the State.    It is of course
a matter for their judgment and for their judgment  alone.    If,  however,
the practi,ce became a prevalent one, it is likely that it would be adopted by
the  Courts  at  least  in  most  of  the  larger  counties.    If,  for  example,  the
Courts of Philadelphia County after being apprised of the average number
of students  admitted to the  Bar  during the past five years,  were to  state
that some given percentage of this number, say 60 per icent or 75 per cent
should be  admitted  during the year  1934,  very  definite  advantages  would
in  the  opinion  of  the  Committee  result.    Such  a  restriction  in  quantity
would in all reasonable likelihood result in a rise in the quality index.   The
County  Boards  Of  law  examiners  would  thus  be  enabled  to  fix  a  more  or
less  definite  standard  of character,  personality  and  native  intelligence  to
which  the students to be  accepted must attain.    Those falling below this
standard could 'be rejected for no other reason than that they did fall below
it.   While the work of the County Boards would thus become more onerous
and  exaicting,  it would  soon  begin to  show  definite  results.    Reciprocally
it is  believed that  the  rejection  of the  unqualified  would be  a  kindness  to
them.    While  mistakes  would  undoubtedly  be  made,  no  system  is  perfect
and  it  is  believed  that  the  number  of  such  mistakes  would  be  small  as
contrasted with the benefits both to the mass  of  students themselves  and
to  the  public  at large,  aclcomplished  by  such  a  selection.    It  is  therefore
the  recommendation  of the  Committee  that  Courts  throughout the  State
be  apprised  of  the  conclusion  of  the  Pennsylvania  Bar  Association,  that
such  action  on  their  part  would  be  deemed  a  wise  and  benefiicial  one  in
the interest of the Pennsylvania Bar and of the public.
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The Committee realizes that should the system be adopted of limiting
the  number  of  applicants  who  may  be  admitted  each  year  to  the  several
County  Bars,  it  would  require  a,  new  rule  of  the  Supreme  and  Superior
Courts probably to the effect that each applicant for a certificate from the
State Board would be obliged to present a certificate to that body showing
that  he  had  been  declared  qualified  for  admission  to  the  courts  of  the
county  where  he  intends  to  pra,ctice.

Recommendations

The  Committee  accordingly  recommends :

1.    That the period  of the iclerkship to  be served  by the law students
remain  at  six  moinths  but  that  the  same  be  served  continuously  from  a
date commencing after  the  successful  passing  by the  student  of  the  final
examination for admission to the  Bar.    Such serviee to be  as  required  by
the  present  rules  "daily  service   (vaications   and  ordinary  interruptions
excepted),  in  the  preceptor's  legal  business  and  under  his  direction,  on
usual  business  days,  during  regular  office  hours,  for  at  least  six  hours
a  day,   during  which  hours  the  applicant  shall   not  be  occupied  in  any
manner incompatible with the fair and bona fide service of his clerkship."

2.    That the Pennsylvania Bar Association approve the principle of a
limitation  of  the  number  of  applicants  who  may  be  admitted  to  the  Bar
each  year,  such  limitation  to  be  prescribed  by  the  Common  Pleas  and
Orphans'  Courts  in  the  several  counties  in  accordance  with  the  require-
ments  of the  county as  viewed  by  such courts,  and that  such  legal  courts
throughout  the  State  be  apprised  of the  adoption  of  such  a  resolution.

Respectfully  submitted,

ROBERT   VoN   MoSCHZISKER,   Cfoa)¢"a)%,

ROBERT S.  GAWTHROP,

ALBERT C.  HIRSCH,

WILLIAM  S.  DALZELL,

ROBERT T.  MCCRACKEN.
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Repolft ®f the Oregon Committee on Legafl
Education and Admission t® the Bar*

MR.  Roy  SHIELDS:     Mr.  President,  and  members  of  the  bar:     The
personnel  of  this  committee  on  legal  education  and  admission  to  the  bar
is  the same  as that of the  board  of  bar  examiners,  Of  whieh  Mr.  Roscoe
C. Nelson is chairman.    On acicount of his inability to be here today,  I am
making the report Of his work.    I have served on  this  board for approx-
imately  nine  years.    I  think  I  can  truthfully  say  that  it  is  the  most
ineonspicuous,  hardest  worked  and  the  most cussed  committee  of the  bar
association.  *  *  *  I  noted  about  two  years  ago  the  bar  association  took
enough interest in us to ask for an explanation of why our reports on the
annual  bar  examinations  were  so  long-delayed.   *   *   *  We  have  always
appreciated  the  desirability  of making these  reports  as  early  as  possible.
But, there has always been a number of impediments in the way of speedy
action  on  the  part  of  the  board  and  some  of  these  have  been  partially
removed  during the last two or three years.

I want to mention one or two of them.    One of these was the practice
of  undergraduates  in  large numbers  taking the examination  as  a  matter
of  experience,  -  experience  for  them  and  for  the  board.     One  year,
not  long  ago,  I  think  a  third  of  the  total  number  Of  applicants  were
undergraduates.    We  found  ourselves  conducting  a  free  law  school  for
the  education  of  those  who  had  not  yet  reached  the  stage  where  they
should  have  been  able  to  take  the  examination.    This  matter  was  called
to the attention of the supreme court,  and  after two or three years,  they
hastened to correct it `by eliminating underg.raduates  by the enactment of
a rule which prevented them  from ta,king these  examinations  unless  they
had studied law for a period of at least two years.

Another impediment was the fact that "repeaters" in  large numbers
were taking the  examination year after year on  the a,ssumption that we
were  conducting  some  sort  of  an  enduranee  contest.    No  extra  fee  was
charged for taking the examination the second, third or fourth time.    We
found  a  considerable  number  were  taking  it  four  or  five  or  six  times
without having rna.de any particular study in the interim.    In fact we had
one  faithful  old  veteran  who  apparently  had  heard  of  Grant's  famous
siege Of Vieksburg, and he took the bar examination 11 times.    He seemed
to have the notion that if he persisted long enough he might acquire title
by prescription.

*Deliveried  at  the  last  Oregon   Sitate   Bar  AsisociaLtion   Meeting.     Reprinted  fl.om
the  Orego`n  Ilaw  Review.
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This situation has  been partially amended,  first by an amendment of
the  statute under` which  a man  taking an  examination  a  second  or third
time is  required to  pay  a fee every time the  examination  is  taken.    This
situation no longer has an a.ppeal to the Sicotch instinct Of getting as much
as  possible  for the  same  fee.

Another  amendment  of  the  supreme  court  rules,  in  analogy  to  the
baseball rule Of three strikes and out, whereby a "repeater" may not take
a  third  or  subsequent  examination  without  proof  of  study  in  the  in-
terim,-an applicant who wants to take the examination a second or third
time  must  file  a  petition  showing  that  in  the  meantime  he  has  pursued
the  study  of  the  law  diligently.    This  reduced  the  number  of  applicants
from  125 two or three years  ago to  97 this  year.    I think this  is  a  large
crop,  considering the  present  depression.

Another  step  that  has  been  taken  to  expedite  our  work  is  the  ar-
rangement for the  typing  of  all  answers  to  examination  questions  given
by applicants.   Five sets of these typewritten answers are prepared under
an arrangement made possible .by legislative act passed in 1931 authorizing
an  expenditure  of  money  for  this  purpose.     The  typing  of  applica,nts'
examination.answers  is  a  cost  which  is  taken  from  the  applicants'  fees
and  has  had  several  beneficial  results.    It  has  facilitated  the  reading  of
the papers.    Proverbially, a good lawyer is a poor penman.    If the reverse
is  true,  we may expect much  of  the coming generation  of lawyers.    The
typing is a break for the applicant for, after deciphering the handwriting,
the  examiner  is  in  no  temperament  to  grade  liberally.    It  also  permits
the  simultaneous  grading  of a  number  of  papers  at  the  same  time,  and
an  ambitious  examiner  is  not  retarded  by  the  procrastination   Of  the
others in grading the papers.    This also enables us to avoid what we have
heard  referred  to  from  time  to  time  as  "re-hearings."    These  are  not
re-bearings in fact, but rather completion of the examination of the paper
by examiners  who had  not previously read  it.

I want to explain a few features about  these  so-called  "re-hearings"
because in  order  to get  our  report in  on  time,  we  first  make  our  recom-
mendations  on  those  who  should  pass.     Second   we  make   a   thorough
examination  of all  the papers  of those  who are  in the doubtful  list.    We
have found that sometimes applicants get in a hurry and become nervous
during their examinations.   They feel they have not been given the proper
consideration  and  desire  to  have  their  papers  examined  by  all  of  the
board.    I  have  in  mind  numerous  cases,-at  least  one  case  that  has  had
to be  argued  before the supreme  court.    These  re-hearings  are  expensive
and  we  receive  no  response  exicept  a  post  card  through  the mail.    There
are several serious objections to re-hearings. In the first place, the identity
of the applicant is disclosed. This tends to give the impression that he might
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be  getting  special  consideration,   and  in  the  next  place,   the   applicant
proceeds to gather together reinforcements in the wa.y of outside influence.
The  applieant  wants  us  to  know  what  an,i excellent  ty\pe  of  man  he  is.   I
can give you an example where the applieant brought to  us certificates  as
to his  character and  qualifications  from  a county judge  who  gave  him  a
most laudatory statement,  two county commissioners,  a  district  attorney,
an ex-governor of the state, and the head of a large fraternal organization.
We  do  not  find  these  things  help  very  materially  in  grading  the  paper
although we are glad to get information concerning the general character
and ability of the applieant.

Practically  all  applicants  who  fail  in  the  bar  examination  a,sk  for
re-hearings.    In  order to give these  re-hearings  and  grade the papers,  it
takes  a  great  dea,I  of  our  time.     Our  work  has  been  extended  to  and
through  Christmas.    It  takes  up  our  sum,mer  vacations  grading  papers,
and often extends through  Thanksgiving.   Very frequently our  Christmas
vacation is  taken  in order to get the  work  done.   We feel  that under our
present system whereby all  of these  papers  are  typed  and  read  simultan-
eously by all members  of the board,  we can safely  abolish the re-hearings
because the  paper of each  ap,pliicant is  examined by  every  member  of the
board,  but  even  with  these  things,  it  still  requires  a  minimum  of  sixty
days to complete the examination.

In this connection  I  want  to  point out  a  fact or  two that might  not
have occurred to you.    This year each examiner graded  73  papers.    Each
paper  represents  two  days  Of writing.    Each  examiner,  therefore,  reads
146 days of writing.    Assuming that an examiner can read and grade the
paper seven  times  a,s fast as  applicants can write,  he puts  in  21  days  or
three weeks' work.    Since our serviices are gratuitous,  and  we must make
a  living while  grading  papers,  the  grading  must  be  done  evenings,  Sun-
days  and  holidays,  and in  our spare time.

The  board,  as  it now stands,  is  composed  of  only  five  mem`bers.    We
have  prepared  a  recommendation  to  the  supreme  court  of  this  state  to
expedite our reports and to make more effective our work,  namely,  an en-
largenent  of  the  board  to  nine  mem.bers.     In  a,ddition  we  propose  six
regular examiners who will grade the  papers  and the  other three to con-
stitute a subcommittee  on the character  of the applicants  and  standards
of legal  education.    We  feel  that  this  subreommittee  of three  will  be  en-
gaged profitably in investigating the general character and personality of
the  applicant.     It  will  take  a  great  deal  of  their  time  to  sufficiently
familiarize  themselves  with  the  personal  record  and  legal  education  Of
these applicants.    While our notions as to the functions  of  this  sub-com-
mittee are still somewhat nebulous, we have it in mind as follows :
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That the members of this subngommittee investigate the character and
the  record  Of  the  applicants,  at  least  to  the  extent  of  finding  out  what
their jail records are and have been, because we have had, in the last two
or three years, instances where the records would have been available had
there been any search made f or them.

We have thought al,so that this committee might devise some method
of obtaining the record of applicants in law schools for which some credit
may  be  given to those  suffering from  stage fright.    Often  good  students
do  not  do  justice  to  themselves  because  of  unfamiliar  surroundings  and
circumstances.

We  also  suggest  that  this  subcommittee  give  some  study  to  the
question of  evolving a method  whereby  those wholly  unfit to  become  law-
yers may be dislcouraged from studying law.    All too  often they  go ahead
and  devote  a  great  deal  of  time  and  energy  to  the  preparation  for  the
praictice  of  law  when they  are  wholly  unfit  and  should  be  discouraged  at
the  outset.

We suggest also that the sub¢ommittee assist in the investigation Of
those  who  apply  for  admission  on  certificates  from  other  states.    From
1910  to  1931,  there  were  2,297  admitted  to  the  ba,r  of  Oregon,  of  whom
1,504  were  admitted  by  examination,  and  793,  or  more  than  one-third,
were admitted by icertificate.    Most of those coming from other states are
good ,men, against whom nothing could `be said.   We must admit, however,
that there might .be  exceptions  and  some  investigation  is  important  and
would be  fruitful  in  many  cases,  and  we  believe that this  subicommittee
should  supplement  the  records  brought  to  us  by  such  applicants.     At
least,  they  should  do  something  to  supplement  our  present  meagre  in-
formation.

We have not performed our duties, either to the bar or to the public,
in a perfunctory manner.   We have felt responsibility both to the ba,r and
to the public.    The  results of  our efforts in the  past  show  c,ourage if  not
discretion.    On an average, from a third to 40 percent of those taking the
examination fail.    A.bout  15  pereent of those who  get by  are  pa,ssed  with
apologies.    This year no  undergra,duate was permitted  to take the  exam-
ination,  yet  in  answering  questions,  10  percent  thought  a  private  indi-
vidual could  invoke the power  of eminent  domain  to  condemn  a  strip  of
land belonging to his  neighbor.    Fifteen percent of the  applicants taking
the examination explained how a curtesy interest of a surviving husband
having a life estate would  descend  after death  Of the husband to.his  chil-
dren  and  even  how  a  seicond  wife  would  acquire  dower  in  this  curtesy.
Fifteen piereent,  or  a like  number,  of them thought that  if  a  promissory
note is not negotiable, it is void and cannot be collected.    There were some
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30 pereent who thought that  one induced by fraud to execute  a contract,
after  waiting two  years  with  knowledge  of  the  fraud,  and  after  having
affirmed  the  contraict ,by  suing  upon  it  could  then  rescind  the  contract.
In  last year's  examination,  25  pericent  thought  that  a  defendant  sued  on
a  grocery  bill  could  appear  by  affidavit  exhibiting  a  receipted  bill  and
obtain  dismissal of the action  without trial.

****

Because  of the  persistent icharge  that  examinations  are  unduly  diffi-
cult,  we have checked results of our examinations against the work of the
law schools.    We  do  not  know from  what law school  the  applicants  come
and their identity.    We obtained reicently some interesting statistics I rom
the  clerk  of  the  supreme  court   covering  the   period   of   1920   to   1931,
inclusive.     From  the  University  Of  Oregon  School  of  Law  we  had   175
applicants  and  157  of  them  passed.     This  is  90  percent.     The  work  is
improving  and   last  year   100   pereent  of  the   applicants   who   took   the
examination  passed.    I  cannot  help  but  say  in  that  connection  that  the
work  of  the  University  of  Oregon  School   of  Law  has   been   gradually
improving.

From  Willamette  University,  we  had  159  applicants  and  about  115
passed,  or  72  pereent.    I  should  ,say,  in  explanation,  that  this  school  has
been  going  through  a  series   of  re-organizations   and   has   taken   every
precaution to  bring the  standard  of  the  school  up  to  the  highest  possible
point.

The Nort'hwestern Law School sent us 386 applicants,  of whom 235 or
61  percent  passed.    I  believe  all  of  them  undergraduates.    We  have  in-
cluded those who were undergraduates and who had taken the examination
under the  old  rule,  and  it  is  no icriterion  of  what  the  gradua,te  should  be
able  to do.

It  is  interesting  to  note  the  result  with  respect  to  the  other  states.
The Univer'sity of Washington furnished us six appliicants for examination
and  admission  to  the  bar,  and  100  percent  of  those  who  took  the  exam-
ination  passed  it.    The  University  of  California  sent  us  three  applicants,
and  100  percent passed  and were  admitted.    Stan ford  University  sent  us
24  applicants,  all  of  whom  passed  the  examination.    We  are  hoping  for
that millennium  suggested  by  Tennyson  when  there  may  be  "no  moaning
at the bar" when our reports come in.

We have 'been impressed, in looking over the papers of those who have
failed,  with  the  large  number  who  have  failed  in  other  occupations  or
professions  and  who  have  been  attracted  to  the  study  of  law  because  of
the low  standards  for  admission  to the bar.    We  realize  that  we have  no
jurisdiction over these failures, but we have kept in mind that the lawyer,
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who  offers  for  sale  the  intangible  item  of  advice,  should  be  qualified  to
practice his profession, and we riave expected that a person who makes his
living by  selling  his  knowledge  should  at  least  know  a  little  more  about
the subjecLthan the vendee  Of  that  advice.    It must  be remembered  such
purchaser  does  not have the  proteiction  of the  laws  against false  labeling
or misbranding.

That  is  all  we  have  to  report  at  this  time,  Mr.  Chairman,  but  we
expert to  supplement  this  report  in  10  days  by  a  separate  report  to  the
supreme court which will be more carefully studied.

Respectfully  submitted,

(Signed)    RosCoE  C.  NELSoN,  CfacL6r7"ai7D
a.  A.  GREEN,
ROY  F.  'SHIELDS,

EDGAR  FREED,

JOHN  H.  CARSON.

President of American Bar  C®mments  on
the National Bar Program

President  Earle  W.  Evans,  recently  elected  to  head  the  American
Bar  Association, has  written  a  letter,  whiich  is  here  reprinted,  discussing
the  plan  adopted  at  the  Bar  Association  meeting  at  Grand  Rapids  for
securing  concentrated  work  by  local,  state  and  national  bar  associations
during the present year  on I our  topics which have been  selected  as  being
of most vital  interest and importance to the profession  at this  time.    All
active  bar  associacions  are  being  asked  to  signify  their  willingness  to
cooperate in this work and to appoint committees, where none now exist,
to  study  the  subjects  selected.    A  clearing  house  is  being  set  up  in  the
Chicago offiee Of the Bar Association under the direction of Will Shafroth,
secretary  of  the  bar  examiners'  organization  and  adviser  to  the  Section
of  Legal  Education,   and  through  it  information  will  be  furnished  to
individual bar  association committees  on  what has  been  done  in the  past
and  what  is  being  done  at  the  present  time  by  the  profession  to  solve
the  difficult  pro'blems  which  these  particular  four  questions  present.

President Evans' letter is as follows :
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J®ttings  of a  Bar Examinelf
BY  CHARLES  P.   MEGAN*

Chcwirmun of  The National Conf erenee of  Bcur E"cuniners

My humble task today is,  not to suggest any  radical  alteration in  our
scheme  of  bar  examinations,  but  to  discuss  two  or  three  practical  sug-
gestions that  have  had iconsiderable icurrency  in the  past  year  or two.

The  bar  examiners  of  the  country  now  have  an  association;  this  is
the  first  necessary  step  towards  improving  examinations,  by  bringing  to
bear  upon the  problem  the ability,  good  sense,  and  experience  of  all.    We
have  also had the good  fortune to  discover,  or  develop,  at  an  early  stage,
our  own  philosopher.    Mr.  Wickser  is  to  us  what  John  Locke  was  to  the
Whigs  in  England.     There  are  some  disadvantages  to  him.     He  is  now
affected with  a  public  interest,  and  is  in  no  position  to  object  if  we  treat
any of his suggestions with that joyous freedom whiich comes from having
no ideas  of  one's  own.

Mr. Wickser's analysis of current presuppositions is deadly, and there
is no gainsaying the correctness  of his comments  on some erroneous  ideas
that  are held  by  a  great  many  people  who  have to  do  with  bar  examina-
tions.    Among  other  things  he  points  out  the  immense  diffiiculties  in  the
way of an absolute mark in an examination,  and he suggests  that we get
the  ``feel"  of  a  class,  "size  up"  its  quality,  determine  thus  its  relative
standing,  and fix the passing mark accordingly,-a mark  which will vary
from examination to examination,  and from year to year.    It is,  of course,
very  true,   as  Mr.  Wickser  points  out,  that  a  July  claiss,   mostly  fresh
from  law  school,  with  only  one-fifth  repeaters,  is  better  than  a  March
class  with  four-fifths  repeaters;  but  Mr.  Wiickser,  it  seems  to  me,  gives
the  death-blow  to  his  own  theory  when  he  goes  on  to  say  that  there  is
not  mu,ch  difference  between  two  consecutive  June  classes.     The  great
musical  critic  listens  to  a  concerto  of  Mozart,  and  professes  to  detect  a
slight  improvement  or  retrogression  of  the  pianist  in  his  art  since  the
last performance, ten years before.    Two connoisseurs in wine were asked
to  judge  a  ,cask  which  the  owner  thought  perfect.    One  thought  he  de-
tected  a slight iron taste;  the  other  noticed  a faint  trace  of  leather.   The
owner,  in  despair,  poured  out  the  wine,  and  at  the  bottom  of  the  cask
there  was  found  a  leather-headed  carpet-tack.    All  of  us  would  wish  to
think we could  do  something like this,  on  occasion,  and  perhaps  we  could,
when  we  are  at  our  very  best,  but  in  general  we  must  rely  on  more

*Address   delivered    at   the    third   meeting   of   The    National    Conference   of   Bar
Examiners,  August  29,  1933.
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pedestrian   service.     Public   school   systems   give   us   a
inspired  teachers  in  the  schools,  but  a  course  of  study
necessary, to tide over the many days when the spark of
not come.

hint;   there   are
has  been  found
inspiration  does

All  that  appears  to  be left  is  that  we  are  influenced  in  the  severity
or  leniency  of  our  marking  by  the  thought  that  there  oug.ht  not  to  be
too  wide  a  variance   between  the   general   standard   prescribed   by  the
supreme  court  and  the  results  of  the  examination;  in  other  words,  that
we  mustn't  "flunk"  et)e7"bod".     Taking  all  sichools  together,  in  a  large
examination,  say from  600  candidates up  (to let Illinois  in,)  there cannot
be  much variance between the class  of  1932  and the  class  of  1933.   I  have
no  objection  to  a  gradual,  or  even  a  sudden  and  great,  raising  of  the
standard;  but  to  pass  60%   in  July,1931,  and  50%   in  July,1932,  and
65%   in  July,1933,  would  seem  to  call  for  an  explanation.     I  have  inl
vented   these   figures,   for   purposes   of   illustration,   and   this   is   a   fair
objection  to  them;  but  I  should  like  to  see  the  examiner  that  will  cast
the  first  stone.    I  am  ready  to  admit  that  there  ought  to  be  a  difference
between the law school product of 1923  and  of  1933,  with  better prepara-
tion  of  students,  better  courses  of  study,  better  books,  better  teachers,
better everything.    In any event,  I believe that all or a very large number
of papers would have to be read  twice,  for I should  have  no  confidence  in
a  generalization  based  on  a  relatively  small  quantity  of  material.

It  seems  to  me  that  every  bar  examiner  who  takes  his  work  at  all
seriously  ought to  read  a  book  on  examinations  written  something  over
fifty years  ago by  Henry  Latham.    He  discusses  many  of the  things  that
trouble bar examiners today,  or their analogies.   Here is such an  analogy:
a`suggestion that all  answers  be marked  as  usual,  and then  a  mark given
for the general impression of the candidate upon the  examiner,  perhaps a
total  of three-fourths for the answers  and  one-fourth for the impression.
On this, Latham says :

"It  would  be  well,  only  it  takes  time,  and  time  is,  in  heavy

Examinations,  very costly,  for  the  Examiner  [would  have]  first
to may7fo all the papers sent up, and then read them over a second

:;#,eL&mn^d^nasLS^±^=.n:h~e..LTTar.k?di6t;iids==.".E3Ltu#b5L-mdie%e%°nhae
¥fJ:%n:pr%Rhf°^:;:m%°.}^.^h^:8„ettpectoui;drir8~~;;;.;reuhgeu;e';i:8e:::g%ethe mcurk8 i or inpres8ion."

I recognize that Latham is talking about the impression an examiner
has  of  an  individual,  and  Mr.  Wickser  about  his  impression  of  a  whole
class;  which  however  is  the  sum  total  of  a  number  of  individuals,  and
(in this case)  nothing more.
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The idea of an examiner's  ``hunch",-poaiching on Judge  Hutcheson's
preserves  in  the  domain  of  judicial  action,-only  amounts  to  this:     it
assumes that all icandidates, say from 1 to 600, are arranged, by the action
of  the  examination,  in  the  correct  order  of  merit;  and  it  then  fixes  the
passing mark by intuition.     (If  we in  Illinois could  only  be  sure  that  we
had the six hundred candidates  arranged  accurately  in  order  of  merit we
should  not  worry  greatly  about  where  the  passing-mark  happened   to
come.)     The proposal  I  am  discussing has  an  element  of  mysticism  which
seems  out  of  place.

At least  we  may take this  hint from  Latham.    He  observes  that  "an
invalid who pins his faith on a new  [remedy]  will sometimes give up taking
ordinary preicautions."    I shall now go on to speak of one of the "ordinary
precautions" whi,ch we cannot afford to give up.    This is the anonymous or
impersonal  character  of  a  good  bar  examination.     No  one  attacks  this
feature  directly,  but  there  is  danger  sometimes  that  the  position  will  be
outflanked.

One  of our problems  is the  "border-line"  case.    Some think  we  ought
to  examine the  social  and cultural  "background"  of those  candidates  that
fail on the written examination by only a few points.   This can only mean,
in practice,-let us look at it squarely,-that to him who hath,  it shall be
given; a young fellow whose father lives on the North Shore and who has
gone to Harvard will  pass,  on a lower mark ;  for  I  have never heard  any-
one propose that all candidates ten points below the passing mark be called
in and re-examined, this time orally:   I mean for  "background" ;  re-exam-
ination,  generally,  of  cases  you  are  not  sure  about,  is  a  different  thing.
All papers that are anywhere near the border-line,  above or below,  should
be re-examined.    But this  is  a counsel  of  perfection;  for  as  to  the  candi-
dates who just pass  (and who, as I learn from the committee on character
and  fitness  that takes  up  their  cases  later,  furnish  in  general  the  poorer
material that our Illinois bar gets,)  the well-known English and American
doctrine of the sporting chance would forbid taking away from a contestant
the prize he has won in a fair fight.   For myself, I favor the re-examination
of these candidates, but it's no use, at present ; a considerable artillery bar-
rage will have to be laid down, before the position can be carried.

For those just below the line,  we have really  launched two questions.
Both are familiar; they shade into each other.   An English prime minister
who had the appointment of certain judges, stated his policy:    when there
was  a  vacant judgeship  he  filled the  plaice  by  naming  some  one  who  was
a  gentleman;  and  if he knew  a  little law,  so  much  the  better.    I  think  it
was Lord Palmerston who was asked what he would do if there were two
candidates  for  an  office,  one  being  the  son  of  an  old  friend,-would  he
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appoint  fro.%,  other  things  being  equal?     "Certainly,"  said  Palmerston,
``but `other things  being equal'  be  damned."

Let us  first  glance at  the  doctrine  that  the  professions  should  be  re-
served  for  ``gentlemen"   (in  the  technical  sense) ;  that  is,  "back-ground"
as an element in admission to the professions.

At  a  pri/mary  for  Municipal  Court  judges  in  Chicago,  in  1931,  an
independent  candidate  succeeded  in  getting within the  first  twelve  places
on the Republican ticket, and so was nominated.    His name as it appeared
on the  ballot  was  "Joseph  F.  Haas".    Nobody  at  the  ichicago  Bar  Asso-
ciation  could  find  any  such  name  on  the  roll  of  attorneys,  and  this  man
did  not  come  before  our  committee  or  respond  to  our  letter  of  inquiry.
Laterwefoundoutthathewasalwaysknownas"JohephF.Mall",origin-
ally "MalinowskiL    It appears, however, that about two years before this
time  his  wife,  while  driving  a  car,  ran  over  and  seriously  injured  some
one,   and   the   Malls   decided   to   change   their   name,   and   they   tock
the   proper   court   proceedings   to   do   so.     Mall   had   been   a   candidate
before for a judgeship  in the  Municipal  Court,  under  that name,  but had
received only a small vote.    The new name he selected was just the thing.
"Joseph F. Haas" was the name of a very popular recorder of deeds,  who
died four or five years  ago and who always polled  a large  vote.    There  is
also  a  popular judge  now  on  the  bench,  John  F.  Haas.    So  "Haas"  was
an excellent name for a candidate,  and the intelligent electorate voted for
this  man  almost  e%  %a788e,  half  thinking he  was  their  old  friend  the  re-
corder  of  deeds,  running  for  office  again,  and  half  seizing  eagerly  the
chanceofvotingforthere-electionoftheJudgeHaaswhomtheyallknew
as  an  ornament  to  the  bench.    In  private  life  Mr.  Haas  had  continued
to use the name "Mall",  practised law under that name,  appeared  in tele~
PbEi°i=veeavnodte#?2`ndd±rrec+t*±rfnesii^#*±:`f±`=iu±a.=.Lea:..±=Te±eagfspteear%edd±(#le±
believe  voted)   under  the  name  "Joseph  F.  Mall"  at  this  very  primary.
(Though  he  was   nominated  at  this   primary,   he  was   defeated   in   the
ensuing election. )

Mr.  Mall,  before  his  admission  to  the  bar,  followed  the  calling  of  a
barber  in  a  loop  office-building.     But  I  do  not  mention  this  as  a  criti-
cism,-a  chief  justiice  of  England   (Lord  Tenterden)   was  the  son  of  a
hair-dresser,  and  so  was  a  chancellor   (Edward  Sugden,  Lord  St.  Leon-
ards),  and  it  is  said  that the  father  of  one  of  these  gentlemen  tried  to
teach his own  business to the son,  but the  son  was  unequal  to  it,  and  had
to  give  it  up  and  turn  to  something  that  was  more  suited  to  what  his
father  regretfully  admitted  was  a  none  too  high  order  of  intelligence.

Something  over  three  hundred  years  ago  this  general  question  of
social   background  was  discussed  in  the   Star  Chamber.     One   Pie  was
a  barrister  of  the  Inner  Temple,  and  he  had  a  friend  named  Merrike,
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another  barrister.    Pie  borrowed  £3  from  Merrike,  and  when  the  time
cametorepaythemoneyhetendered56s.,theother4s.beingforawager

#ne&S:oa#Feq.#ehaavveer=e6*+:-9I-+;`~s*iiuu^="L#s.u_juu..°=_±':£`k¥a°T=Fd=£S=sbheifonnged£°bra==xaa8=fyn#rfohn=±:`po±efaux\erarge5E-i#ft:rSihaue.=^unba#ufs^=£^=~n±_teL_eannteor`s?-ufpgshn±Ot##erutey=fi;r"s€
year  he  is  of  full  age,  Merrike  on  the  contrary   (said)  that  not  before

=ereh#anar°u=%=nhdeed:€Ste:ffffiyt^?infeh;::.Car^C::~F.i_:_lay::4a`yssataf|dthhoafr=.?i(bTe#erree
%rnee#aa=Ycou"n5°udg#nd#fefsn,Rb.;`f+i:b^V*i±L±±i:ELt±S%SS=nna|iEi°nuoriss.,"b{F%ehr±esone  has  come  down  with  full  authentication:    The  question  was  asked,
"When  does  a  minor  come  of  age?"    One  candidate,  indignant  at  being

thus  trifled  with   (as  he  thought)  on  a  solemn  occasion,  wrote,  "A  man
who would  ask such  an  absurd  question  is  not  fit  to  be  a  member  of  the
State  Board  of  Law  Examiners.")

But  to  return  to  our  subject:    an  altercation  ensued,  and  Pie  had
Merrike   indicted,   thus   placing  him   in   jeopardy  of   his   life,   but  was
himself  later  prosecuted  in  the  Court  of  Star  Chamber.     This  was  in
1602,almostattheendofElizabeth'sreign.Hawardetellstheremainder
of  the  story  thus:

"Merl.ike  was  commended  by  the  Attorney   [that  is,  the  Attorney
General,  Coke]  as  a  good  student  and  of  as  good  conversation  as  any  in
the  Temple ....

"Pie's   offence  was  condemned  by  the  whole   Court  to  be   horrible
and   odious,   and  the  offence   of  robbery,   murder  and   perjury   against
God....

"Pie  [who had already  been  disbarred  by  his  Inn]  was  sentenced  to
a  fine  of  1,000  marks,  pillory  at  Westminster  and  there  to  lose  one  ear,
papers,  from   (Westminster)   Hall  to  ride  with  his  face  to  the  horse's
tail  to  `Temple  gate,' and  there  to  bei  pilloried  and  to  lose  the  other  ear,
and  perpetual  imprisonment.     As  for  Merrike,   he  was   acquitted  with
great  favour  and  grace,  and  delivered  from  all  imputation  of  `intemper-
ancye'or`heate.'Andsincetheywerebothprofessorsofthelaw(notthe
same thing as law professors,)   (the Court)  exhorted them that they have
authoritytoadmittothebar,tohavecaretonamethosethatwereliterate,
honest  and  religious,  and  in  the  admittance  of  such  to  the  House   (Inn),
[anticipating  the  Pennsylvania  plan,]  for  if  they  had  had   (such  care),
they  would  never  have  admitted  Pie  to  the  House,  but  he  would  have
pursued his father's trade,  who  was  a butcher  [so  was  Cardinal  Wolsey's
father;I  and  (they  should)  not  have  calls  [to  the  bar]  by  the  dozens  or
scores,  as  now  is  the  use:   for  the  good  and  literate  professors  of  the
law  are  as  good  members  of  the  commonwealth  as  any  others,  but  the
ignorant  and  bad  pl.ofessors  of  the  law  are  as  `daungerouse  vermin'  to
the  Commonwealth  as  `Caterpillers',  etc."     (This  expression  occurs  else-
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where;   solicitors   in   chancery   were   once   described   in   law-French   as
"caterpillers  del  Commonweale.")

Here is the other side.    Last year one  of the successful  candidates  in
our  bar  examination  was  a  young  elevatorlman  in  the  building  whose
top  floor  houses  The  Chicago  Bar  Association.     (No,  he  didn't  turn  out
to  be  an  Eng.Iish  baronet,  like  the  Waterloo,  Iowa,  elevator-man  whose
death  last  month  attracted  some  newspaper  notiice.)      Our  young  man
has  since  become  a member of the Bar  Association,  and  every  day  at the
noon-hour he  takes  his fellow-members  up  to  our  dining room  in  his  car.
Ifyoueverworkedonafarm,andknewthepartsandmethodofoperation
of  an  old-fashioned  threshing-machine,  you  may  have  a  little  interest  in
a  dictionary  quotation  from  a  book  on  farming,  published  in  1862:    "A
larger  set of elevators  is  usually  employed  to  carry  up  the  roughs  to  the
feeding  board."    A  more  appropriate  quotation,  from  Bulwer  Lytton's
novel I?¢.e%zo.,  gives  the  converse  of  our  lease:   ``See  what  liberty  exists  in
Rome,  when  we,  the  patrieians,  thus  elevate  a  plebeian."

Now this elevator-man is a gentleman, if, as was written by a talented
essayist two  hundred  years  ago,  "the  Appellation  of  Gentleman  is  never
to  be  affixed  to  a  Man's  Cil.cumstances,  but  to  his  Behaviour  in  them."
A few lines come readily to mind :

The rank is  but the guinea's stamp;
The gowd's the man,  for a'that.

An thus he bore,  without abuse,
The grand old name of gentleman ;
Defam'd by every charlatan,
And soil'd  by all ignoble  use.

Aristotle, a firm believer in the aristocratic form of governmenLbut
he   understood   by   this,   government   by   the   people   who   really   are
`best',-pointed  out  that  in  a  musical  competition  the  prize  is  not  given
t;o  the  flute-player  who  is  of  the  best family,  "for  he  will  play  never  the
better for  that,"  but  the  prize  ought  to  be  given  to  him  who  is  the  best
artist.

I  have  not  forgotten  the  problem  of  the  bootlegger's  son.    A  young
fellow  choosing  to  live  in  a  den  of  thieves  should  not  be  on  the  roll  of
lawyers.    The  point  is,  that  he  has  sunk  into  his  surroundings.    But  if
he has risen above them, there would be a different answer.

Aristotle  said  frankly  that  there  are  advantages  in  having  a  fine
personalappearanceandcomingfromarichfamily,butthesesuperiorities
shou]dbeeffective,heinsists,on]ywithreferencetothebusinessinhand;
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they have no relevance in what coo are talking about,-music, in Aristotle ;
the  practice  of  law,   here.     The  great  'Greek  philosopher,   by  the  way,
recognized  twenty-three  hundred  years  ago  the  special  diffiiculties  which
confront port-cities like New York and .Chicago.    "With respect,"  he says,
"to placing a city in the neighborhood of the sea, there are some who have

many doubts whether it is serviceable or hurtful to a well-regulated state ;
for  they  say,  that  the  resort  of  persons  brought  up  under  a  different
system  of  government  is  disserviceable  to  the  state,  as  well  by  impeding
the laws as by their numbers."

It is perhaps unnecessary for me to say that my view does not negative
the  value of the two years of university life, in association with professors
and students of varied social and cultural position, which leaders of the bar
had  in mind  when the present  prelegal  requirements  were  laid  down,-a
hope that has been fulfilled only in part.    That to which a young man may
attain by his own qualities, may well  be  demanded of  him ;  but  he  should
not  be  set  back  because  his  father  sells  fish,  or  because  he  himself  has
gone outside the traditional occupations by which the  English barrister is
permitted to supplement his income.   The late depression placed thousands
of  university   graduates   in  humble   occupations,   which   do  not  degrade
those who hold them,  but which the holders rather make honorable.    And
why  should  a  Harvard  man  pass  at  445  points,-our  passing  mark  is
455-when  the young man  who  sleeps  in  a  room  without  a  window  and
goes  to  an  evening law  school,  fails  at  450?    We  might  more  justly  ask
the  Harvard  man  to  make  460.    Much  has  been  given  him,  much  may
I.airly  be  required  of  him.     (To  avoid  misunderstanding,  and  by  way  of
modest compliment to our Illinois examinations, I may add that a Harvard
man who fails to pass is a very rare phenomenon indeed with us.)

Yet  our   examination  is   strictly   impersonal   and   anonymous.     The
doctrine  of  impersonality  is  based  on  "a  decent  respect  to  the  opinions
of  mankind."    Besides,  it saves  us  from  laziness,-we  make  better  ques-
tions,  and  mark  better,  when  we  don't  know  who  or  what  the  candidate
is,-whether  from  a  world-famous  law  school  or  a  night  school,  a  first-
examination  man  or  a  fifth-time  repeater,  a  Jew  or  a  Gentile,  the  son  of
our friend the judge, or a stranger.    I pass over the suggestion still some-
times  made,  that  if  "bar  examiners  have  so  far  forgotten  their  duty  as
to pass on appliicants other than on their merits,  the obvious  remedy is  to
get  new  bar  examiners."     (By  the  way,  this  particular  quotation  was
unobjectionable,   in  its  icontext.)      Every  proposal  to   change   from   the
name  system  to  the  number  system   (which  conceals  the  identity  of  the
candidates)  has been received with  a similar burst of outraged pride,  but
I  suppose that  no  board whiich has  once  used  the number plan  would  evel.
go back to the old system.-It would be a waste of time to argue this  out.
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Furthermore,  as  with judgments  of courts,-the best of judges  pro-
claiming that it is  not enough  for  a  decision  to  be  right,  ,but  it  must  be
seen by the parties to be right,  and that it is  of fundamental  importance
both  that justiice  shall  be  done  and  that  it  shall  be  ``manifestly  and  un-
doubtedly"  seen  to  have  been  done,-we  must  be  careful  to  retain  the
confidence of candidates, schools, and public, and avoid even the appearance
of  evil.    It  is,  unfortunately,  easy  to  persuade  some  people  that,  as  the
son of a prominent and fine citizen has the proper  "background",  we shall
make no mistake in  passing him;  if all  people  are to  be  treated  alike,  we
shall have to revise a number of our ideas.    But it is of inestimable moral
benefit  to  a  State  to  have  it  admitted  universally  that  here  is  one  board
that operates without fear or favor, and is no respecter of persons.-I have
noticed anyway that when rules are bent by public officials, the rules tend
to  yield  to  the  strong,  not  to  the  deserving   (although  consideration  for
the latter is always announced at the beginning as the basis  of departure
from  a  strict  enforcement  of  the  law).   History  should  warn  us  of  the
jealous attention that all concerned bestow on the conduct Of examinations,
lest their integrity  should be  impaired,  and  patronage  and  "pull",  which
examinations  were  designed  to  prevent,  should  creep  back.

When  James  Bryce  was  in  China  in  1913  he  looked  at  the  ruined
examination-halls at Nanking.   "We climbed," wrote Mrs. Bryce, ``a rickety
stair to the top of a great gateway, that led to the inner courts and from
that we looked  down  on these  rows  and  rows  of  little  alleys  alongside  of
which  opened  tiny  cells   (suggesting  criminals  rather  than  scholars)   in
which  these  unfortunates  were  confined  for  eight  or  ten  days,  shut  up
with their pens and papers and the necessary food.    These halls were used
until   about   thirteen  years   ago   and   could   accommodate   some   twenty
thousand  students."

At  Bologna,  in  the  Middle  Ages,  besides  the  questions  asked  by  the
two regular examiners, "the other Doctors might ask supplementary ques-
tions  of Law  (which they were required to  swear that they  had  not pre-
viously communicated  to the candidate.)"    The  Statutes  referred  to this
`rig.orous  and  tremendous  examination,'  and  "required  the  Examiner  to

treat the examinee as his own son."    "But"  (observes  Sir Arthur Quiller-
Couch,-you  remember  him  as the former  novelist  "Q",  but  he  is  now  a
famous  Cambridge  professor,  from  whose  book  of  pure  gold  on  Tfae  Arc
a/ Z3ea}c%%g  I  borrow this medieval  material :   Lecture  V,  "On Reading for
Examinations",)-"but",  he says,  "knowing what we do of parental  dis-
cipline in the Middle Ages,  we need not take this to  enjoin  a weak  excess
of  leniency.     At  Heidelberg  the  Dean   of  the  Faculty  might  order  in
drinks,  the  candidate not.    At  Leipsic the  candidate  is  forbidden  to  treat
the Examiners  be/:ore the Examination :   which," says  Sir Arthur,  ``seems
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sound."    Elsewhere,  "the Examiner swore  not to take a bribe,  the Candi-
date neither to give one,  nor, if unsuccessful, to take his vengeance on the
Examiner with a knife or other sharp instrument."    (This delightful book
comments on the prodigious amount of oath-taking in  a  medieval  Univer-
sity required even of the humblest servants, and on the thirstiness, "always
so remarkable in  the  medieval  man,  whether  it  make  him  strange  to  you
or help to ingratiate him  as  a human  brother''.)

If then  we find that a Coif  man  has  failed  on  our  examination,  do  I
insist  that  nothing be  done  about  it?-Absolutely.-Does  this  mean  that
I think  we are infallible?-No  indeed.-Then this  may  have  been  one  of
our mistakes ?-Quite possibly.-And still we will do nothing?-Right.-In
my  six  years'  experience  on  our  board,  with  eighteen  examinations  and
7,000  or  7,500  candidates,  we  have never departed from this  rule even  in
one instance.    This is one of the cases, for which  Professor Commons has
laid  down  the  philosophical  basis,  wherein  a  single  departure  from  the
straight  and  narrow  path  is  fatal.    If  we  in  Illinois  had  less  than  a  one
hundred  percent record  on this strict adherence to the  doctrine  of  imper-
sonality,  I should no  more be addressing you  on  the  subject today than  a
man  of military age,  in war-time,  in  civilian  clothes,  ought to  address  an
assembly  of citizens,  urging them to enlist.    I may  add that  our  supreme
court,  in all that time,  has never overruled  us  on  a  single  mark,  or  asked
us to review a single paper.

In the matter of examinations I am a stern Calvinist.    My text to the
bar examiners is, Repent before it is too late.    Let us correct our mistakes
by re-examining close cases freely,  but  always  Z)eJ.ore  we  match  up  names
and  numbers  and  marks,  and  the  identity  of candidates  is  finally  known.
After that, the book is shut irrevocably on the candidates, and on us.    The
unsuccessful  candidate may  try  again,  but  ttJe  cannot  endure  many  such
incidents.    We  do  not always  remember  that  every  bar  examination  puts
us, as well as the candidates,  on trial ; and the jury is of the old-fashioned
kind,  with  its  own  independent  knowledge  of  the  facts,   and  none  too
friendly  to  anything  that  looks  like  a  bureaucracy.    Particularly  since,
under  our  Illinois  system,   bar  examination   discipline  must  seem  to  a
candidate like Nature's discipline, which has been described as, not a word
and  a  blow,  and  the  blow first,  but the  blow  without  the  word;  it  is  left
to you to find  out why your ears  were boxed.

This is a gloomy thought, but whenever I reflect on admissions to the
bar,Hven  when  I  listen  to  Mr.  Wickser  or  read  one  of  his  addresses,
and whether I turn to one side or to the other, to the side of over-severity
or to the side of over-leniency,-I fall into a profound despair:

So careful  of the type we  seem,
So careless  of the  single life.
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Bar  examination  statistics  have  replaced  political   economy   as  the
Dismal  Science.

Of icourse,  when a icoif  man fails  it may  not be  our fault.   No  doubt
it  happens  in  some  cases  that  a  icandidate  does  not  do  himself  justice.
Sometimes  he  is  not  at his  best  as  a  result  of the  nervous  exhaustion  of
preparing for  such  an  important  event;  in  other  cases  there  has  been  a
diversion of his attention towards the end of his course,-social, sometimes
matrimonial ; but it would be idle for me to attempt to enumerate the pos-
sible   reasons   why   a   partiicular  candidate   has   failed   on   a   particular
examination.  It troubles me when a well-educated young man just fails by
a narrow margin, although I reflect, as I have indicated above, that a can-
didate  with  unusual  social  and  educational  advantages  should  be  able  to
meet a much higher requirement than the average  student,  and therefore
should not be found just below or at the  dividing line.

It is also true that in some modern law schools of towering reputation,
with  a  hundred  pupils  in  a  class,  and  a  high  degree  of  specialization  by
teachers,  the  old  close  aicquaintance  with  the  students  tends  to  become
more  or  less  mythical,  and  some  students  (as  in  the  world  at  large)   are
over-rated,  and some  under-rated,  as the future  sometimes  shows.    I  am
more  troubled,  I  believe,  by  what  I  have  already  mentioned,-our  ob-
scurer and irremediable errors, that creep to the surface slowly,-I  mean
the  passing  of  inferior  candidates.    This  of  course  is  the  chief  of  the
deadly sins of examiners, for if we cannot keep out undesirable candidates,
and  admit  only  on  merit,  our  reason  for  existence  is  gone.    An  English
statute  of  1402,  "after reciting  that  sundry  damages  and  mischiefs  have
ensued  to  divers  persons  `by  a  great  number  of  attornies,  ignorant  and
not  learned  in the  law,  as  they  were  wont  to  be  before  this  time'   [that
sounds  familiar,]  proceeds  to  enact  `that  all  the  attornies  shall  be  exam-
ined by the justices, and by their disicretions their names put in the roll . . .
and  they  that be  good  and  vertuous  and  of  good  fame,  shall  be  received
and sworn well and truly to serve in their offices,  and especially that they
make no suit in a foreign county' ;  i. e.,  a county other than that  in which
they  are  to  practise   [this  ought  to  interest  our  Pennsylvania  friends,]
`and  the  other  attornies  shall  be  put  out  by  the  discretion  of  the  said

justices.'    That  is  the  earliest  statute  to  which  .  .  .  attention  has  been
called  which  refers  to  a  roll,  the  examination  of  attorneys,  and  putting
out unsuitable persons.    That was upwards of five centuries ago."   Nearly
two  centuries  later,  in  the  year  1573,  measures  were  recommended  to  be
taken when the court inquired into the excessive and unprofitable number
of attorneys.

Better questions and better marking will do a great deal.    As Latham
observes,  if  we  are  going  to  judge  a cargo  by  sample,  the  samples  must

304



be  selected  with  great  care.    After  all   (with  due  respect  to  Mr.  Wickser
and  Mr.  Reed)   we  are  ba}7  effci%o.%eys,  and  our  chief  duty,  and  the  chief
basis of our influence,  is to  do that piece  of work well.    But time will not
permit me to develop this,  and  besides  I  should not like to  appear to take
a narrow view of our  duties  and responsibilities.

To  recur  to  the  point  of o.77aperso7?oZo.±gr:     in  the  year  1594  the  judges
sent  directions  to  the  Inns  of  Court  and  Chancery  "that  none  be  called
to the  Bar  by  any letters,  corruption,  or  reward,  on  pain  of  expulsion  of
the  Reader  who  calleth,  and  of  the  person  called."    Nothing  could  be  a

yorse  introduction  to  the  legal  profession  than  for  a  young  man  to  getin as  a  special case,  by favor,  or  by  suspicion  of  favor.    It  would  be  bad
for  him,  and  a  cruel  and  never-to-be-forgotten  injustice  to  other  young
men.

Here is the abundantly sufficient defense of the written  examinatioii.
With  all  its  faults,  it  remains  the  best  instrument  "when  we  want  to
judge  of  ability,  knowledge,  and  diligence  all  at  once."  Especially  when,
as  in  admissions  to the  bar,  it  is  not  competitive,  but  simply  qualifying,
it  works  imperfectly,  but  fairly  well.    See,  for  this,  an  excellent  small
book  (less than fifty pages)  published about ten years  ago,  F7o% Pa)fro"
aige to Prof ictenc.y in the pubitc service, by wi:--rf. -I:is"o°r'i£:u;7W::u:;.

I  have  suggested  that  the  time  to  start  worrying  about  your  Coif
man, and the good man from the school that hasn't the Order of the Coif,
is  when  you  are  writing your  questions.    Will  you  allow  me  to  mention
a  special  problem  we  have  in  Illinois?    Pleading  and  praictice,  especially
in  equity,  have  always  been  hard  subjects  for  our  candidates,  and  now
we  have  an  added  difficulty,-Illinois  has  at  last  got  into  line  with  a
fusion of law and equity,  under a new Practice Act whiich goes  into  effect
on  January  lst  of  next  year.    How  is  this  to  be  taught  in  law  schools,
and  how  are  we  to  examine  on  it?    (These  are  two  ways  of  stating  the
same  problem,  for  we  can  only  examine  candidates  in  those  things  in
which  the  schools  have  instructed  them.     Sometimes  a  lordly  examiner
will ask,  "Why doesn't the candidate treat this  question  as  if  it had  been
brought to  his  desk by  a  client?"  But  not  one  of  these  young  people  has
ever  had  a  client;  they  have  been  going  to  school  all  their  lives.    They
are students,  and we must deal with them as such.)    "Matters of practice
are   not  to  be   known  from   books,"   said   Lord   Mansfield.     I   can   well
imagine  a  heated  colloquy  in  Illinois  next  year  between  a  bar  examiner
and  a  law  school   professor;   the  examiner   exclaiming,   with   Matthew
Arnold in the opening line of his poem  ro ¢ G"p8" Cfo% a" £foe Seay-Sfao/e :

"Who  taught  this  pleading  to  unpractis'd  eyes?"
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and  the  professor  retorting  hotly   (with   Leontes,   King   of   Sicilia,   in
Shakespeare's  W¢7&£epr's  Fare,)  as he hands back a paper the examiner has
shown  him :

``Make that thy question, and go rot !"

I foresee trouble.

We  shall  have to rely here,  as  elsewhere,  on  Mr.  Wickser's  excellent
suggestion  of  close  cooperation  between  law  schools,  bar  examiners,  and
bar associations.    The world moves,  but some bar examiners  do not move
with  it.    We  are  fortunate  in  the  great  law  schools,  that  they  are  so
liberal  and  forward-looking;  and  in  the  great  bar  asscoiations,  so  sin-
cerely  dedicated  to  public  service.    If the  selection  of  candidates  for  the
bar  dces  not  improve,   gentlemen,   it  is  o%7  fault,   for  we  have   untold
resources  of thought and  service at  our  call.

New Hampshire Stops the Leaks
A Unique Method of  Ha;idling  the  Repeater Prol]len

The  following  quotations   from   correspondence   received   from   Mr.
Fred  C.  Demond,  chairman  of the  New Hampshire  Board  of  Bar  Exam-
iners, should be of great interest to examiners who are concerned with the
repeater  problem.    The  matter  was  discussed  in  great  detail  at  a  round
talble  meeting  at  the  national  conference,  excerpts  from  whiich  will  be
printed in a future issue.    Mr. Demond says:

"When I first became a member of our Examining Committee in 1913,
we  had  semi-annual  examinations,  and  it  was  the  practice  to  let  each
rejected  applieant take  the  next  examination  as  a  matter  of  course  and
continue doing so until he passed or his perseverance was exhausted,  with
the result that substantially 90 per cent  of the applicants  were  ultimately
admitted.    But we put into gradual operation during the years  1919-1922,
and  have  since  employed,  a  very  different  and  highly  selective  system  of
dealing with  failed  applicants,  resulting  in  a  sharp  decrease  in  the  ulti-
mate  success  ratio.    The  first step  was  abolishing the  December  examin-
ation  and  requiring a  year's  additional  study  of  every  rejected  applicant
as  a  condition  to  reexamination.    The  next  step  was  a  more  careful  and
discriminating marking system so that our examination ratings furnished
so far as possible an  approximate measure not  only  of competeney but of
the  degree  of incompetency;  and  the  development  of the  selective  system
of  special   recommendations   hereinafter   explained   with   respect   to   the
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The Pennsylvania System
BY  GEORGE  F.  BAER  APPEL*

Secreturu  of  the  Permsulvunha State  Board of  Low  Ettcuniner8

I  see  that  I  am  listed  on  the  program  to  make  "remarks".    This  is
always  a  dangerous  thing to ask  any  lawyer  to  do,  let  alone  a  secretary
of a  state  board  of law  examiners.    A  paper  would  require  cohesion  and
substance,  but  remarks  are  unlimited,  require  no  conclusions,  and  offer
infinite  possibilities  for  random  and  possibly  illogical  thoughts.

I shall, however,  "remark" only upon those matters with which I have
to  deal  as  secretary  which  might  be  of  interest  to  you.

In the first place,  I  might  explain  that  in  Pennsylvania  the  rules  and
regulations  with  respect  to  admission  to  the  bar  are  considered  part  of
the judicial  functions  of the  Commonwealth,  not  of the  legislature.    It  is
true that  we  have  statutes  on  our  books  regulating  admission  to  the  bar,
starting  with  an  act  in   1722.     These  acts  are  all  set  forth  in  a  case
decided  in   1928,   01msted's   Case,   292   Pa.   96.     There  the  courtt,   after
mentioning  the  various  acts,  stated  that  "None  of  them  can  control  the
courts  in  performing the  purely  judicial  act  of  deciding  who  shall  enjoy
the  privilege  of  praicticing  before  them,  though  so  far  as  such  statutes
do  not  encroach  on  the  prerogative  of  the  judicial  department  of  the
government to  regulate admissions  to  the  bar,  the  courts  have  heretofore
properly heeded them."    This might seem to many of you,  whose activities
and  standards  are  subject  to  legislative  control,  to  render  our  problems
less  intense  and  less  difficult.     To  the  extent  that  our  Board  is  subject
only  to  the  Supreme  Court  it  is  undoubtedly  a  highly  desirable  state  of
affairs.    However,  our  situation  is  complicated  from  an  entirely  different
angle.    Admission to the  bar  of the  Supreme  Court of  Pennsylvania  does
not of itself entitle one to admission  in the lower courts  of the sixtyLseven
different  counties  throughout  the  state.    There  is  a  county  board  of  law
examiners  in  almost  every  county,   which  performs  a  definite  function
in  the  admission  to  the  Supreme   Court,   but  these   county   boards   are
entitled  to  their  own  rules  governing  admission  to  their  respective  local
courts.    It  so  happens  that  the  great  majority  of  the  counties,  and  by
that  I  mean  the  county  courts,   have  prescribed  that  no  one   shall   be
*  An  address  delivered  a,t  the  third  annual  meeting  of  The  National  Conference  of  Bar
Examiners,  August  29,  1933.
t  This  opinion  was  written  by  the  former  Chief  Justice  Robel.I  von  Moschzisker,  who
was  more  responsible  than  any  one  person  or  group  of per.sons  for  the  improvement  in
the  rules  for  admisrsion  to  the  bar  in  Pennsylvania,  and  who  now  as  an  active  practi-
tioner  still  continues  to  have  gI.eat  interest  in  them.
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admitted to practice before them unless he is entitled to admission to the
Supreme Court.   But not all the counties have adopted this rule, and some
have  added   requirements   over   and  above   our  certificate  entitling  the
holder to admission to the Supreme Court.    Thus it is true that admission
in  Pennsylvania  is  exiclusively  in  the  control  of  the  judiciary,  more  than
that-f  half  a  hundred  judicial  bodies.    But  I  will  merely  mention  this
problem  now,  returning  to  it  in  more  detail  toward  the  a,onclusion  Of
these remarks.

The  State  Board  of  Law  Examiners  in  Pennsylvania  is  created  by
the  rules  of  the  Supreme  Court  of  the  state.     It  iconsists  of  five  men,
appointed by the  Court for terms of five years,  with the  privilege  of  one
reappointment.     The  member  who   has   been   longest   on  the   Board   is
automatically chairman.    It has been the happy custom  of the court since
the  first  rules  were  promulgated  in  1902  to  appoint  men  outstanding  in
the  profession.    This  is  made  possible  by  the  fact  that  the  Board  meets
only  four  times  a  year  and  does  not  have  constant  onerous  duties.    The
aictive work is  carried  on 'by  a  secretary,  an  assistant  secretary,  and  two
clerks,   and  in  addition,  the  task  of  preparing  questions   and  marking
papers  is,  performed  by  a  staff  of  lawyers  selected  and  appointed  by  the
Board.   The fact that  the  Board  itself  is  composed  of  prominent  lawyers
who are both  willing,  and  are  professionally  able  to  devote  the  time  has,
I  believe,  been  largely  responsible  for  the  progress  which  we  feel  we
have  achieved.  The  members  of  the  Board  are  not  only  personally  con-
scious  of  the  responsibility  entailed  in  regulating  admission  to  the  bar,
but  are  free  from  the  limited  vision  which  sometimes  follows  the  mere
attempt to prescribe and enforce rules.

The  rules  of  the  Supreme  Court  covering  admission  to  the  bar  pro-
vide:  first,  for  registrati.on  as  a  student  of  law  and,  after  an  interval,
during which  the  applicant  is  devoting  his  time  to  the  study  of  the  law,
admission.     The  problems  of  an  examiner  fall  naturally  into  two  divi-
sions-those  relating  to  registration  and  those  relating  to  admission.

Eduecwhonal Reqwiremeut8  i or  Regi,8trcchon

Our  registration  requirements  are  simply  told,  but  their  application
gives   rise   to   considerable   diffiiculties.     All   those   seeking   registration
must show evidence of having acquired  either  fifteen  units  of  the  College
Entrance  Examination  Board,   or  a  degree  from  an   approved  college.
At once  it  must  be  apparent to  you  that  we  have  two  entirely  different
measurements  for  determining  the  applicant's  general  education.    It  is
possible  to  register  after  having  only  completed  high  school,  provided
the necessary college entrance examinations have been successfully passed.
On  the  other  hand,  if  the  appliicant  has  entered  college  without  College
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Board   units,   he  must   continue   his   course   and  obtain   a   degree.     The
reason  for  this  anomaly  is  historic,  and  hence,  although  I  can  give  you
an  explanation,  I  can  offer  no  excuse.    Originally  the  State  Board  gave
preliminary  examinations  in  general  subjects  which  every  applicant  for
registration  was  required  to  pass  before  being  permitted  to  study  law.
It became apparent after a time that those who had obtained a degree from
a  reliable  college  should  not  be  compelled  to  subject  themselves  to  exam-
inations  in  subjects  which  they  had  studied  over  four  years  ago  while
spending the interval in obtaining a more thorough education.   About 1910
these preliminary examinations were therefore waived for those holding a
degree.    Later,  in  1927,  the  burden  of  giving two  different  sets  of  exam-
inations,  preliminary  and  final,  to  an  ever  increasing  number  of  appli-
cants proved too great and the Supreme Court provided that instead of the
State  Board  giving  preliminary  examinations,  arrangements  should  be
made  with  the  College  Entrance  Examination  Board  that  applicants  for
registration  in   Pennsylvania   without   degrees   should   take   the   College
Entrance  Board  examinations  in  certain  subjects,  totaling  fifteen  units.
Meanwhile,  the  holders  of  degrees  from  reliable  colleges  were  still  per-
mitted to register without examination.    This  is the  historical  reason  for
the  discrepancy  in our  registration  requirements.    We  should  like  to  feel
that  we  require  the  equivalent  of  a  college  degree-but  in  all  fairness
we  must  admit  that  it  is  possible  to  register  on  the  equivalent  of  a
high  school  course.    I  may  say  that  this  is  in  some  respects  our  chief
problem.    We have spent a great deal of time and thought on this subject
and  are  feeling  our  way  slowly.     I  do  not  believe  that  we  are  as  yet
in  a  position  to  leap  whole-heartedly  on  the  side  of  requiring  a  college
degree.    We  still  feel,  although  with  decreasing  intensity,  that  it  should
be  possible  for  a  boy  to  register  and  prepare  adequately  for  the  bar
without  requiring  him  to  attend  a  college  or  a  law  school.    We  do  not
necessarily  have  the  feeling  that  we  should  keep  the  door  partly  open
at  least  for  another  Lincoln,  although  perhaps  emotionally  some  of  us
still  think  of  an  earnest  ambitious  boy  struggling  to  obtain  education
and  making  his  legal  preparation  by  candlelight  in  a  small  log  cabin.
We  still  have  prominent  men  at  our  bar  who  obtained  their  education
and  studied  law  in  the  slightly  more  modern  equivalent  of  the  log  cabin
method.     A  college  and  law  school  graduate  myself,  I  am  frank  to  say
that  a  college  degree  as  well  as  a  law  school  degree  may  mean  much  or
it may mean little.    Ultimately there is no question but that the minimum
registration  requirement   will   be   a   college   degree,   the   minimum   law
study  requirement  a  law  degree,  but  I  am  not  prepared  to  say  that  in
Pennsylvania  we  are  ready  for  it,  nor  can  I  honestly  say  that  colleges
and  law  schools  are  ready  for  it.    However,  I  do  say  that  our  present
dual  registration  requirements  should `more  nearly  approach  one  another
as  a single standard for the right to begin the  study  of the  law.
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I  will  pass  over  the  particular  problems  arising  I rom  a  selection  o±.
the subjects which the non-college  candidate must offer  in making  up  the
necessary fifteen units.    I need only say that I  regard  our present list  of
subjects  as  being  tentative,  that  is  to  say,  I  do  not  consider  them  as
indication  of  our  final  opinion  as  to  "what  a  young  man  should  know"
who  contemplates  becoming  a  lawyer.     I  have  taken   mental   notes  of
Dean  Clark's  ideas  on this  subject.

I  will  also  merely  suggest  to  you  my  problems  in  accepting  degrees
from  approved  colleges.    In  the  first  place,  what  colleges  should  be  ap-
proved ?  In the second place, what sort of degree should be accepted-Arts,
Science,  Business,  Educational?    In the third  place,  what  of  the  "tramp"
student  who  ends  up  with  a  degree  at  an  approved  college  after  three
years in various other institutions?   Again, what should our final attitude
be  toward  combined  courses?

Before   leaving  this   question   of   the   educational   requirements   for
registration,  you  may  be  interested  in  hearing  some  statistics  covering
the  results  in  the  final  examination  in  law  as  reflecting  upon  the  two
methods  of  registering-by  examination  or  on  a  degree.    These  figures
cover ten examinations  held  over the  last  five  years.    They  are  based  on
the first examination taken by each candidate and do not show the ultimate
success  of  the  applicants  in  later  repeat  examinations  which,  under  our
system,  they  are  permitted  to  take.     Perhaps  these  statistics  will  only
be  important  after  they  have  been  broken  down  to  show  the  ultimate
success,  but  for  our  present  purposes  they  shall  have  to  suffice.    I  shall
read the totals only, and affix to these remarks the figures for the separate
examinations.    During the  past  five  years,  a  total  of  2,285  took  the  bar
examinations  for  the  first  time.     Of  these,   339,   or  slightly  less   than
15 percent, had registered on preliminary examinations, and the remaining
1,946,  or  85  percent,  had  registered  on  degrees  from  approved  colleges.
Of  the  339  registering  on  preliminary  examination,  180,  or  53  percent,
passed  the  first  time;  of  the  1,946  registering  on  degrees,1,173,  or  60
percent,  passed.    The  interesting  thing  to  me  is  that  the  difference  in
the  passing  percentages  is  so  small,  only  7  percent.    Does  the  difference
of 7 percent justify  an inference that the degree men generally are more
competent  to  pass  the  bar  examinations  than  those  registering  on  pre-
liminary  examination?    I  doubt  it.    When  the  figures  are  broken  down
to show how many of each class finally passed in repeat examinations and
were admitted, the difference may become more marked, but it is doubtful
whether  the  difference,  even  when  revised,  will  be  sufficient  to  justify
any  present  conclusion  that  a  degree  should  be  a  prerequisite  to  regis-
tration  as  a  student  at  law.     Of  course,  it  may  well  be  objected  that
passing the bar examination  is  not an  absolute  criterion for  determining
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this question.    I  do not have such confidence in any form of examination
to believe that its results can prove  or  disprove any  particular theory  on
this  subject.    Still  statistics  are interesting,  even if  they  are  made  up  of
no  more  than  straw  figures.

Ad,mission  Reqwii.emends

So far  as  our admission  requirements  are  concerned,  speaking  solely
of  legal  education,  we  require  either  a  degree  from  an  approved  law
school,  plus  a  compulsory  six-months'  clerkship  in  an  active  law  office,
or three  years  of  clerkship  in  a  law  office.    Although  by  far the  greater
majority  of  those  who  qualify  for  the  bar  examinations  are  holders  of
law  degrees,  nevertheless  there  are  still  those  who  study  in  a  law  office.
(I  may  say  that this  fall  the  State  Board  expects  to  recommend  to  the
Supreme  Court  that the  period  of  law  study  in  a  law  office  be  increased
from three to four years.)     Then,  of course, there  are those who combine
law   school   work   with   office   study.     Our   statistics   with   reference   to
those  qualifying  on  law  office  study  show  that  they,  of  all  classes,  are
the  least \successful.     Before  law  schools  'became  established,  as  you  all
know,  law  office  study  was  the  most  popular  and  apparently  the  most
successful  method  of  preparing  for  the  bar.     Since  then,  circumstances
with which you are all familiar have made this method the least attractive
and the least successful.   Not only has the attitude of the student changed,
but the active practitioner has ceased to look  upon himself  as the progen-
itor of future lawyers.    If an active lawyer is willing to take on a student,
his  praictice  prevents  his  giving  the  student  the  attention  he  deserves.
If his  practice  is  such that he can  give  proper  attention,  in  all  likelihood
the attention is not as valuable as it should be.    In some respects, of course,
law  office  experience  is  desirable.    There  is  nothing  more  pathetic  than
when  a  law  school  graduate  of  high  standing  attempts  to  prepare  the
simplest form  of  pleading,  or even  more  distressing  when  he  attempts  to
file  it.   Recognizing  that  law  school  preparation  for  the  bar  had  become
the  predominant  method  of  law  study,  but  realizing  the  importance  of
experience, the Supreme Court in Pennsylvania has prescribed that before
admission every law school graduate must serve a clerkship  of  six months
in the  office  of  his  preceptor,  a  practicing  lawyer.    At  present,  the  rule
is  that  the  law  student may  serve  this  clerkship  at  any  time  during  his
years  of attendance  at law  school  during  vacations.    Where he  is  attend-
ing  a  part-time  law  school,  he  can  serve  his  clerkship  during  the  day,
going  to  classes  at  night.     The  further  provision  that  the  periods   of
clerkship  cannot  be  less  than  a  month  has  had  the  effect  of  limiting
this clerkship to the  summer  months.    We  are  now considering requiring
the  clerkship   to  be   served   after   law   school   is   completed   so  that  the
student  will  have  the  advantage  of  being  in  a  law  office  not  only  while
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it is  more  active  than  during the  summer months,  but  also  after  he  has
acquired  his  quota  of  legal  theory.    I  will  have  more  to  say  about  the
clerkship  later  on.

Limwiativn  of  the  Nw!m,ber  of  Reececuninati,ons

The  bar  examinations  themselves  are,  of  course,   but  one  item  in
the  life  of  a  bar  examiner,  or  at  least  in  the  life  of  the  secretary  of  a
state board.    Most  of the year  is  spent  with  the  problems  of  registration
and  of  computing  law  study.     If  the  bar  examinations  were  our  sole
duty,  life  would  be  much  more  pleasant.    If  we  could  sit  back  and  tell
candidates  for  admission  that  they  had  one  job  only,  namely,  to  pass
the bar examinations, we could perhaps concentrate all our attention upon
producing  fool-proof  examinations.     Of  course,  the  examination  is  the
highest  and  most  vital  hurdle,  but  perhaps  the  fatalities  here  are  no
greater  than  those  from  the  other  hurdles,  and  to  my  mind  the  other
hurdles,  general  education,   legal  study,   and  character,   are  equally  im-
portant.    I  am  satisfied that  it is  extremely  unlikely  that  an  examination
can  be  devised  which  will  unerringly  separate  the  sheep  from  the  goats.
Notwithstanding  the  faict  that  our  examination  questions  are  prepared
by  four  very  a'ble lawyers,  after  much  earnest  effort,  and  are  submitted
to  the  Board,  composed  of  five  outstanding  lawyers,   for  criticism  and
selection,   I  can  not  honestly  say  that  because  a   candidate   passes   the
examination  he   should  be   admitted,   or   because  he   fails  he   should   be
denied  admission.    It  is the  only test that  we  have  satisfactorily  devised
to  date,  and  until  a  better  method  is  found,  I  suppose  it  must  continue
to  be  the  sole  test.    We can  and  do,  however,  make  sure  that  before  the
appliicant subjects himself to the test, he has undergone a certain training.
This  reduces  the  number  of  those  who  pass  it  by  good  luck  only.     But
it still  is  no  better  than  a  hit  or  miss  test,  and  for  that  reason  I  do  not
always join in the  opprobrium  attached  to the  word  "repeater''.    I  think
it  is  quite  possible  for  a  person  who  will  be  a  good  lawyer  to  fail  the
examination  once.    We  ask  forty  questions,  spread  over  four  sessions  of
about  four  hours  each,  during  the  morning  and  afternoon  of  two  days.
To  test  a  man's  ability  as  a  lawyer  by  forty  questions  seems  a  little
beyond the capacity  of even the  most  experienced  bar  examiner.

Up  until  October,  1928,  we permitted  an  applicant to take the  exam-
inations as  often as  he  pleased.    If he failed to pass,  it  was  only because
of extreme  dullness,  or because he  did not make  even  half  an  effort.    We
later  cut   down   the   number   of   examinations   ,allowed   to   five.     As   a
matter  of interest,  we  prepared  a  sort  of  statistical  chart  over  a  period
of  four  years,   1928-1931,   inclusive,   to   see  how   many   examinations   it
took  to  pass.    We  found  that  although  1,095  passed  the  first  time,  349
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the second time,  and 61  the third time,  only 26 succeeded in passing after
the  third  attempt.     Of  these  26,  one  succeeded  on  eight  tries,  two  on
seven  tries,  three  on  six  tries,  six  on  five  tries,  and  fourteen  on  four
tries.    The  full  statistics icould  bear  further  analysis,  but  no  matter  how
many  duplications  there  appear  in  the  repeaters'  column,  an  applicant
appears in the passing column only once.    Out of 1,531 candidates passing
the  examinations,  only  26,  or  a  little  over  ly2   percent,  required  more
than  three  attempts  before  they  could  pass.    During  this  period  a  five-
time  rule  was  in  effect,  although  those  who  had  taken  the  examination
more  than  five  times  before  the  rule  went  into  effect  were  permitted  to
take  it  once  more.    Even  if  we  consider  only  those  taking  it  five  times,
we find that only 20  passed  after the  third attempt  as  against  1,505  who
passed  on  three  tries.    This  seemed  to  us  sufficient  evidence  to  warrant
cutting down the number of attempts to three,  as it now remains.   I know
of at least  one state  where the limitation  has  been  four,  and  where there
has  been  such  an  outcry  that  the  limitation  has,  for  the  present,  been
suspended.    Frankly, I do not believe that even in this demcoratic country,
everyone  has  an  inherent  right  to  take  the  bar  examinations   until  he
passes.    One examination might not be a  sufficient test,  but  it  is  difficult
to  see  how  an  applicant  who  has  failed  ten  times  can  undertake  what
we are pleased to consider the responsibilities  of a lawyer.    I  believe that
we  are  doing  the  people  of  Pennsylvania  a  service  in  keeping  out  of  the
bar  the  ly2   percent  who  can  pass  the  examinations  only  after  three
or more  unsuccessful  tries.    Opinions  will,  and  of course,  do  differ  as  to
where to draw the line.    We have drawn it at the end of three tries-sub-
j.ect,  of  course,  to  proper  exceptions,  but  only  upon  special  approval  of
the   Board.     Certainly   three   examinations,   covering   one   hundred   and
twenty questions  on  the law,  come  close  to  being a  fairer test  than  forty
questions,   and  likewise  amount  to  more   of  a  test  than  four  hundred
questions.     Out  of  ten  tries,  almost  any  one  should  be  able  to  make  a
passing  grade  in  one  group  of  forty  questions.

Preparing  aind  Marking  Q'ue8ti,ori8

Our  method  of  preparing  questions   is,   I   suppose,   very   much   like
that  used  in  other  states.    The  four  examiners  appointed  by  the  Board
make  up  questions  on  points  of  law  all  the  way  from  Blackstone  to  the
most  recent  cases  and  statutes.    The  questions,  with  tentative  answers,
as  well  as  substitute  questions,  are  submitted  to the  Board,  which  passes
upon  them  from  the  standpoint  of  active  practitioners,  not  of  bar  exam-
iners.    This has a deeided salutary effect,  since the examiners occasionally
present  points  which  are  abstract,  technical,  and  of  little  general  impor-
tance.    The questions themselves are more nearly like law school questions
than  any  other  particular  type,  although  we  make  it  a  point  to  include
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essay  questions  which  do  not  require  analysis  of  facts,  but  do  require
clearness of expression.

Marking  the  papers  resolves  itself  into  a  matter  of  attempting  to
eliminate  as  far  as  possible  any  unf airness  which  might  arise  from  the
human element.   There are four examination sessions, and four examiners,
so that each examiner reads one session, or ten questions  on every paper.
When  this  has  been  done,  the  marks  are  tabulated  and  the  border-line
cases  are  re-examined  by  the  examiners,  first  to  determine  whether  the
marking  of the paper for  any particular  session  is  out  of  line,  and  then
to determine whether on a second reading by one  or all  of the  examiners
the total marks would vary.    There are no names  atta,ched to the papers,
only numbers,  and  when the  examiners  have  completed  their  work,  they
report so many  numbers  as having passed,  so  many failed,  and  so  many
as having come close to passing-within three or four points.   This report
is then considered 'by the Board and the individual  members  of the Board
go over the border-line papers not only to determine whether they should
pass or fail, but also to test the method of marking used by the examiners.
The Board then  approves the  report  of the examiners with  such  changes
as  they  have  decided  upon  in  connection  with  the   border-line   papers.
Formerly,  the  candidate  was  told  only  that  he  passed  or  failed,  as  the
case  may  be.    It  seemed  to  me  that  the  candidate,  in  all  fairness,  was
entitled to his mark, so that he now receives  it.

This  system  of  marking  we  have  found  to  be  of  infinite  advantage.
We  pay  the  examiners  sufficient  to  be  able  to  command  enough  of  their
time  to  prepare  examinations  adequately,  and  to  mark  the  papers  thor-
oughly.     It   is   work   that   cannot   be   asked   gratuitously   of   practicing
lawyers.    If  we  are to  expeet the  best sort of  examinations  and the  most
efficient  work  in  .marking  them,  we  must  pay  for  it.     Certainly,  if  we
expected  the  State  Board  itself  to  do  it,  we  could  not  find  outstanding
lawyers  willing  to  accept  the  appointment.    The  supervision  of  the  ex-
aminers'  work  by  the  Board  gives  it  the  practical  broad  vision  which  a
close  attention  to  detail  sometimes  lacks.     The  examination  is  thus  the
result  of  the  combined  efforts   of   expert  examiners   and  active   practi-
tioners.    The  marking  is  likewise  the  work  of  experts,  tempered  by  the
Board,  who  bring  the  point  of  view  of  the  bar  itself .     Admitting  that
any  system  has  its  faults,   we  firmly  believe   that  we  have   eliminated
enormous  possibilities  of  mistakes  arising  from  the  narrowness  of  hired
experts  or  the  inefficient  broadness  of  busy  lawyers.     I  have  seen  too
many  examples  of  the  benefits  from  this  constant  check  of  attitude  not
to be convinced that it is absolutely vital in such a responsible undertaking
as is  ours.
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Character Iavestigcdion
So  much  for  a  brief  recital  of  some  of  my  problems  in  connection

with   eduicational   requirements.     The  character   requirements   form   the
other portion of the rules for registration and admission.    We are perhaps
a little proud of the manner in  which this  particular  part  of registration,
and of admission  as well,  is  being developed  in  Pennsylvania.    I  indicated
at  the  outset that there  were  functions  which  Boards  of  Law  Examiners
in  each  county  performed  under  the  rules  of  the  Supreme  Court.     The
first  function  is  to  certify  to  the  State  Board  that  they  have  approved
the character  of  the  applicants  for  registration  who  wish  to  be  admitted
to  the  Supreme  Court.    No  applicant  is  registered  by  the  State  Board
without  the  approval  of  the  Board  of  Law  Examiners  of  the  county  in
which he expects to practice.    The procedure is as follows :  Each applicant
for  registration  as  a  law  student  files  an  application  in  the  form  of  a
questionnaire.    From this application  we learn  in  what county  he expects
to  practice,  the  names  of  at  least  three  citizen  sponsors,  and  the  name
of  his  proposed preceptor.    We  then forward  to  the  proper  county  board
a   duplicate   application   with   additional   questionnaires   to   be   filled   out
by two members of the county board and, at the same time,  forward other
questionnaires  directly  to  the  preceptor  and  to  the  citizen  sponsors  re-
questing  them  to  fill  them  out,  advising  them  that  the  information  and
its  source  will  be  treated  as  confidential  and  directing  them  to  return
the  questionnaires  to  the  county  board.     The  county   board   thereupon
appoints   two   of   its   members   to   interview   true   applicant,   his   citizen
sponsors  perhaps,  and  his  proposed  preceptor.    The  investigation  is  not
limited   to   these   persons,   and   we   encourage   original   and   independent
inquiries.    In  some  of  the  larger  counties,  a  private  investigator  is  em-
ployed  by  the  county  board.    Two  members  of  the  board  then  report  to
the  whole  county  board,  and  on  the  basis  of  this  report,  as  well  as  the
questionnaires  of  the  citizen  sponsors,  and  of  the  preceptor,  the  county
board  votes  either to  approve  or  disapprove  the  applicant  and  also  takes
similar  action  on  the  preceptor.    If  the  applicant  and  his  preceptor  are
approved,  a  report to  that  effect  is  attached  to  the  papers  and  they  are
returned  to  the  State  Board  office.    If  the  applicant  has  completed  his
educational  requirements,  he  is  then  registered.    Where  the  county  board
rejects an applicant on the basis of whatever evidence they have  obtained,
they are  required to  file a more  elaborate  report,  setting forth  with  some
detail  such  evidence.    The ,State  Board  then  reviews  the  negative  report,
and  if  found  justifiable,  sustains  the  action  of  the  county  board.     The
applicant has the  right to  appeal  to  the  Supreme  Court  from  our  action,
under  the  rules  of  Court,  and  our  report,  together  with  his  appeal  and
brief,  is  filed  with  the  Court,  although  no  oral  argument  is  heard.    The
State  Boar.d  has  seldom  disagreed  with  the county  board,  largely  because
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we have  felt  that the  local  board  is  usually  in  a  better  position  to  gauge
the  applicant's  character.     We  do  insist,  however,  that  the  reasons  for
rejection  be  plainly  set  forth  and  further  that  they  be  based  upon  ob-
jections  to  his  character  only,  and  not  upon  such  reasons  as  that  there
are too many  lawyers  already  in the  county,  or  that  the  applicant  would
not  be  likely  to  become  an  able  lawyer,   or  that  his  personality  is  not
attractive.

Exactly  the  same  procedure  is  followed  when  the  candidate  comes
up  for  admission,  three  or  more  years  after  his  registration.    Question-
naires are again forwarded to citizen sponsors  whom he is  again  required
to name, and the county board is again asked to make its report.

The  result  is  that  every  candidate  for  admission  to   the   Supreme
Court has  had  his  character  examined  by those  with  whom  he  expects  to
practice.     We  are  not  content  to  rely  upon  the  usual  character  letters
whieh  at  one  time  or another  we  are  all  required  to  write  for  friends  or
sons   of   friends.     We   ask   specific   questions   about   the   candidate,   his
family,  and his  friends.    Of course,  the answers  are  usually biased  in the
candidate's  favor,  but,  to  a  certain  extent,  this  bias  can  'be  indicated  and
discounted  by  requiring the  person  answerin.g  the  questionnaire  to  state
whether  he  is  a  relative,  and just  how  well  he  knows  the  applicant.

The  Preeeptor
I   have   mentioned   several   times   the   word   "preceptor".     The   six-

months'  clerkship  is  served  in  the  office of the  preceptor.    The  preceptor
answers  a  questionnaire  both  at  the  time  of  the  applicant's  registration
and  at  his  admission.     The  county  board  must  approve  the  preceptor.
Under  our  system  the  preceptor  holds  the  position  of  sponsor.     One  of
the  disadvantages  of  preparing  for  the  bar  at  a  law  school  is  that  it
removes all opportunity for the candidate to learn some of the indefinable
and  intangible  elements  and  characteristics  of  a  lawyer.    Not  only  does
the student in the law office learn law, but he learns almost subconsciously
what it means  to  be a  lawyer.    He can  now obtain  better  training in  the
law  at  a  law  school,  but  he  does  not  get  the  atmosphere  of  practicing
law.    It is  not only the  practical  side  of  the law  that  he  must  get,  but  it
is  the  training  in  ethics  that  no  law  school  course  can  provide.     Every
candidate  for  the  bar  in  Pennsylvania  must  select  as  his   preceptor  a
lawyer who must be approved by the  county board.    It may seem  strange
that a lawyer must obtain the approval  of  his  fellow  members  Of the  bar
who  happen  to  be  also  members  of  the  county  board,  but  I  can  assure
you  that  particularly  in  the  large  counties,  the  local   boards  have  been
courageous  enough to  disapprove  a  lawyer  as  a  preceptor  when  they  felt
that  his  influence  is  not  the  sort  which  they  wished  to  continue.    It  is
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one  thing  to  submit  charges  to  a  board  of  censors;  it  is  different  when
one  is  asked to  approve  a  lawyer  as  a  preceptor  to  a  young  law  student.
Not all lceal  boards have had this courage,  but we  hope that in time they
will  all  perceive  that  unless  they  wish  the  lower  portion  of  the  bar  to
be perpetuated, they must adopt this  attitude.    The preceptor is  supposed
to  keep  an  eye  on  the  law  student  throughout  his  legal  course.     If,  as
often happens,  he does  not know the student particularly well  at the time
of registration, after three years he is in a  much better position to vouch
for him, or not, as the case may be.    The idea, you will  agree,  is  excellent,
but  I  can  see that  many  of  you  would  consider  it  difficult  of  application
practically.    We  shared  youi.  apprehension  after  the  system  had  been  in
effect for several years, and  I wrote a letter to each  preceptor asking him
what he did, and whether he thought the system was capable of successful
application.    We  were  much  amazed  by  the  I.eplies.     Over  half  replied,
and  of  those  replying  almost  all  were  strongly  in  favor  of  the   whole
system.    The letters  I  received  were  sometimes  several  pages  long,  and  I
felt they  were  all  sincere,  not  only  in  the  belief  of  the  writers  that  the
system  was  helpful,  but  in  their  attempts  to  undertake  their  responsi-
bilities.    The negative replies were mostly from  a few large offices where
the  personal  relationship  was  not  and  apparently  could  not  be  achieved.

Thus,  not  only  does  a  board  of  local  lawyers  make  an  investigation
into the character of each  applicant,  but there  is  a  particular  mentor  for
his  personal  guidance.    There  are  still  improvements  which  can  be  made
in  this  system,  and  an  annual  state  conference  of  delegates  from  the
county  boards,  well  attended,  helps  us  to  discover  the  weak  spots  and
make  the  necessary  adjustments.

Th,e  Q%ota  Sustem

Usually,  when  a  candidate  has  been  approved  by  his  local  county
board for registration and for admission, and has satisfied our educational
and legal requirements, has passed the bar examinations, and has received
our certificate entitling him to admission to the bar of the Supreme Court,
he  is  at  once  eligible  for  admission  to  his  own  local  court-but  this  is
only  because,  as  I  originally  pointed  out,  the  local  courts  have  provided
in  their  rules  that such  a  certificate  will  entitle  a  person  to  admission  to
those particular courts.    Recent discussion  about the overcrowding  of  the
bar  has  led  several  of  our  local  county  courts  to  impose  additional  re-
quirements  for  admission.    Not  only  must  the  candidate  be  approved  as
to character  by the local  board  at the  time  of registration  and admission
to the Supreme Court, but he must make an affidavit to the effect that he
expects  to  have  his  principal  office  in  the  particular  county  in  whiich  he
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is  then   making  application.     And   furthermore,   three   or   four   county
courts have adopted rules to the effect that irrespective of any qualifications
whatsoever, only a certain prescribed number of lawyers shall be admitted
annually.    In other words, these particular county icourts have decided-of
course,  not only with the  approval,  but at the  suggestion  of the  local  bar
association,-that  there  shall  lbe  a  limitation  of  the  numbers  admitted,
in  addition to the  requirements  of  education  and  character,  and  that  the
bar  shall  be  open  to  local  lawyers  only.     The  requirement  of  residence
has  some  logic  to  it.    In  the  service,  of  papers  and  the  trial  of  cases,  it
is   often   most   inconvenient   that   the   opposing   lawyers,   or   even   both
lawyers,  should  be  out  of the  court's  jurisdiction,  even  though  the  effect
of the  residence requirement would  seem to create  a tariff for the benefit
of  the  local  lawyers,  since  every  out-ofltown  lawyer  who  has  a  case  in
the  local  court  must  take  in  with  him  a  local  lawyer.    The  fact  that  at
least   three  moderately  sized   counties   have   officially   adopted  the   plan,
and the further fact that a committee of prominent lawyers  recommended
that the idea be officially sanctioned and  encouraged  by the  Pennsylvania
Bar  Association,  shows  that  the  theory,  at  least,  is  given  some  credence
in  Pennsylvania.     As  opposed  to  these  facts,  however,  the  Philadelphia
Bar  Association  tabled  the  suggestion  of  a  quota  this  spring,   and  the
Pennsylvania  Bar  Association  rejected  the  suggestion  of  its  committee.

Practically it means that the local  court,  after  much  inward thought
and  conjecture,  determines  that for  the  year  1933,  for  instance,  no  more
than  ten  shall  be admitted  to the bar.    This  number  may  be  the  average
number  of  admissions  over  a  period  of  years,  or  it  may  be  the  average
deaths  for  a period-whatever  the basis,  it is  arbitrarily  selected  as  the
number to  be  admitted.    Thereupon  the  local  county  board  of  law  exam-
iners  determines,  out  of  the  number  of  applicants,  which  shall  be  the
successful  ten.    It  may  be  that  this  particular  icounty  board  has  already
recommended  fifteen  as  being  worthy  of  admission  to  the  bar  of  the
Supreme  Court.     Nevertheless,  only  ten  are  permitted  in  that  year  to
enter  the  county  bar.     The  five  who  fail  of  selection  are  privileged  to
reapply for admission the following year.    What will  happen  when,  after
a  period  of  years,  there  are  fifty  applicants  for  admission,  no  one  can
tell.     The  experiment  is  still   too  young  to  worry  about  future  years,

I  do  not  consider  the  experiment,  in  any  respect,  noble.   In  the  first
place the bar is not overcrowded with good,  first¢lass lawyers.   There are
not even enough secondlclass lawyers.   There is an abundance of third and
lowest  class  lawyers,  but  this  is  not  the  method  which  will  restrict  this
class.    I  do not believe that every person is  entitled to  practice law.   I  do
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believe that any person who complies with  standards commensurate  with
the  responsibility   of   a   lawyer   should   be   permitted   to   practice.     The
phrase-"There is plenty of room at the top"-is all too true of any bar,
no  matter  what  the  state  or  locality  may  be.    The  probable  effect  of  a
quota will  be  to continue  the  proportion  of  few  at the  top  and  many  at
the   bottom.     When   a   board   is   requested   to   select  ten   out   of   fifteen
without  any  restriction  on the  selection,  the  basis  of  the choice  is  all  too
likely  to be  whimsical,  if not  politiical.    Furthermore,  the  whole  idea  of  a
quota  carries  with it the  idea  of  a  protective  tariff for  the  local  lawyers.
When  local  lawyers  need  a  protective  tariff,  it  is  probably  because  they
are not able to stand on their own feet.

From  my  brief  experience  as  Secretary  of  a  State  Board  of  Law
Examiners,  I  am  convinced  that  if  those  who  are  now  urging  a  quota
should  spend  even part of their  efforts  towards  raising the  standards  for
admission,  either educationally or  in character,  the number  of  admissions
would automatically decrease.    Overcrowding will then take care  of itself .
A  careful  selection  on  the  basis  of  education  and  charaicter  will  result  in
a reduction in the  number admitted.    In addition,  the bar  would  then  be-
come  a  semblance  of  that  which  we  have  been  and  are  trying  to  create.
The  idea  of  a  quota is  still  in  its  initial  stages.    It  is  interesting  to  note
that the counties which have adopted the quota in Pennsylvania are those
which border on the City  of Philadelphia.    A feeling of  rural  antagonism
perhaps,  as  well  as  a  refusal  to  recognize  that they  are  becoming  almost
as urban as rural, may well be the cause of their eagerness to accept what
I believe to be  a hastily conceived  scheme.    Meanwhile  we  can  but  watch
the  praictical  application,  and  hope  sincerely  that  it  will  accomplish  even
a  part of  what is  intended.

The  problems  of a  bar  examiner  are  never  ending.    The  daily  batch
of   mail   brings   questions   sometimes   fundamental,   sometimes   routine,
which must be answered.    Often a secretary of a istate Board must give a
positive answer,  when he knows that there  is  as yet no  answer.    Steadily
the  stream  of  men,  and  now  women  too,  flows  through  the  portals  of  a
secretary's  office.     Stories  of  sacrifices  by  parents  and  by  students,  of
long  dreamed  hopes  of  being  a  lawyer,  of  continual  disappointments,  be-
come a matter of  daily oc,currence.    They have their effeet on those  of  us
whose  duty  it  is  to  encourage  or  discourage,  to  reward  or  to  disappoint.
We must as lawyers believe that the tradition of the bar should be upheld,
and  to  accomplish this  we  must continue  to  believe  ourselves  better  law-
yers perhaps than we really are.
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Penmsylvcwha,  Sta,tisti,cs

Re8ult8  in  Fbrml  Ettcuninathons  Julay,1928  to  Jcununpru,1933
of  First Eaca;winces

REGISTEiRED  ON  EixAMINATION

Examination     Number      Number
Held             Examined     Pa'sised

July,1928 --------.--.
December,   1928..

July,1929 ------------
December,    1929..

July,1930 ------------
De\cember,    1930..

July,1931 ............
December,   1931..

July,1932 ------------
January,    1933 ....

Tota,ls--.-.-----

68
14

45
19

36
32

47
17

50
11

41
5

23
8

15
18

28
10

31
1

Percent
Pas,Bed

60.29
35.71

51.11
42.10

41.66
56.25

59.57
58.82

62.00
9.10

REGISTERED ON DEGREHS

Number      Number         Percent
Eixamined      Pasisied           Passed

285                194
4117

320                 £01
3721

334                221
7227

364                 220
7932

347                 224
6716

68.07
41.46

62,81
56.75

66.16
37.50

60.43
40.50

64.55
23.88

339                  180                     53.09                    1,946             1,173                     60.27

Greece to Limit Lawvelfs
The following news  item  from  Athens,  appearing in  The  New  York

Times,  will  be  interesting to  bar  examiners:
"Forcible  reduction  of  the  number  of  lawyers  practicing  in  Greece

is  the  object  of  legislation  now  being  worked  out  by  Minister  of  Justice
Talliaudauros, for the Tsaldarist administration.    Instead of the  German
method of choking off the stream  of  aspirants  to the professional  classes
before  they  get  into  the  universities,   Greece  will  try  to  I oroe  its  too
abundant  lawyers   into   special   classes   of   practice,   designated   by   the
courts  before  which  they  are  licensed  to  appear.    Only  a  fixed  number
will  be  allowed to argue before  each  tribunal.

"Besides  limitation  of  notarial   work  and  the   other   more   or  less
iclerical bypractices of the law, the number of lawyers in the whole country
will be limited.    At present there  are  more than  7,000  lawyers  in  Greece,
or  about  one  to  every  1,000  inhabitants,  the  highest  percentage  in  the
Balkans.    Henceforward retirement from practiice will be  obligatory after
an  age  is  reached  that  the  government,   with  some   diffieulty,   is  now
attempting to fix.    No limit  is  to be placed  on  the number  of  students  of
law,  but young law  graduates  will have  to  wait for  vacancies  at  the  bar
of  their  selected  tribunal  before  they  can  begin  to  practice."

23



Missouri Court Asserts Its Power over Admissions
and Disbarment

On October 16,  1933,  the Supreme Court of  Missouri,  In the  Matter
of  the  Proceedings  against  Paul  Richards  for  disbarment  (63  S.  W.  2d,
672),  assierted  the  power  Of  the  judicial  departhent  over  admission  to
practice  and  disbarment.     The  opinion  which  was  delivered  by  Judge
Frank  E.  Atwood  is  onet of  considerable  importance.   Only  the  following
short excerpt from  the  opinion  can  be  given  here:

"It  i,s'  not alway,s  ,ea,sy  t'o  detiermine  what  objeicts  are  naturally  wiithin  the  I.ange

or  orb/it of a particularr  depiartmeint of  goviernmeiut,  but it will  sicarciely  bie  denied  that
a  primary  oibijeict  eissientia,lly  within  ithe  orbit  of  the  judicial  deipartment  is  that  courts
properly   function   in  ithe   adminis'tration   oif   justice,   fior   which   purposie   they   were
created, and in ,thie light lot judicial hisltol.y they cann'ot liong co/ntinuie to do this without
power  toi  admiit  and  di'slbar  attorneys  whio  from  time  immiemorial  have  in  &  peculiar
sensie bieen  regarded a,si itheir ioffice,rs'.     Since, the  ioib].,ecit  siought  is  no.t  naturally  within
the  orbit  of  the  legis'lative deipautment  the  power  to  acciomplish  it  is  in  itsi  exem,cis'e
judicial   and   not   legislativei,   a,1though   in   th.e   harmoinioius.   icoiordina,ti,on   o.i   powers
nieioeissary to  effectuatei 'tne iaim  a.nd end tof g,overnment  it  may  be reigulated  by  sitatuteis
to  a,id  in ithe accomplishmeinit  of  t'he  ob.iieicit  lbut  not  to  frusitrate  or  desitroiy  i.t."

Nebraska  Raises  Standards
The   Supreme   Court   Of   Nebraska   has   promulgated   new   rules,

effeetive  September  18,  1933,  requiring  candidates  for  admission  to  the
bar  to  have  a  four-year  high  school  education  or  its  equivalent  before
beginning  the  study  of  law.    Law  office  students  are  required  to  show
forty  weeks  Of  study  each  year  for  three  years,  amounting  to  at  least
twenty hours of study per week.   Registration is required at the beginning
of law study and the Board is given authority to give intermediate exam-
inations  to all except students  in  approved  schools.

Stem Winder Department
"Now,  whait iof the  ladies?    When  God  made  the  Southern  w.oman,  He  summoned

his  ,angct   messieinge'rs   and   He   commanded  'them   to   go   through   all   the   star-sitrewn
vi,cissiitudeis  of ispiacei a,nd  g,a,thor all  there  was  of  beauty,  of  brightnesis  and  swee\tness,
oif  einchantment  an,d  glamour,  and  when  they  reiturned  and  laid  ithe  goldien  harvest
a't Hi,s feet,  He began in their wondering presence the work of fashioning the Southern
girl.    He  wrought  wi'th  'the  gold  and  gleam  of  the  stars,  with  the  changing  col.or,s,  of
the rainbow's  hues  and  the  pallid  silver  of  ,the  moon.     He  wrought wiith  ithe  cl.im'sion
that  swooned  in  the  rose'is  ruby  heart,  and  the  snow  that  gleamsi  on  ithe  lily's  petal,
then  glancing  diown  deiep  intio  His iown ibosom  He  took  of the love that  gleamied  there
like  pcarlis  benea`t.h  ithe  ,slum-kissed  wavest  of  a   summer  sea,   and  thrilling  this  love
into ithe form He had  fash,iioned,  all heiaven  veiled  its face,  for,  lo,  He had  wrougm the
Siouthern  girl."-Hon.  R.  M.  Kelly  of Vicksburg,  before  the rmssissippi Ear Associa.
tion,  Septemb.er 7,  1933.

-Mississippi  Law  Journal,  XV,  No.I,  p.   6.
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The Probflem of Charactelf Examination
Ettcerpts  from  cb  Round  Toubze  Held,  in  Grand  Rchpi,ds  on  A%gust  29,

1933, in Cormecti,on With the  Arvrmal Meeting  of  The Naviond,
Conf erence  of  Bow  Ettcrminers.

CHAIRMAN A.  G.  C.  BIERER,  JR.,  of  Oklahoma :

The  subject  assigned this  evening for the  discussion  of  this  group  is
Character Examination.   While that is probably the most important thing
that we  have to determine about our appli,cants,  it is,  as  we all  know,  the
thing  about  which  we  know  the  least  from  a  scientifiic  standpoint.    The
very  statement  of  that  field  rather  assures  us  that  we  will  not  get  any
simple  and  final  answer  to  the  problem  laid  before  us.     We  all  know,
from  long  experience  in  wrestling  with  the  question,  that  unfortunately
there  seems  to  be  no  established  way  to  diagnose  the  uttermost  reaches
of character of a particular applicant and know just what we may expect
of  him  in the years to  come.

The  old historic method is,  of course, familiar and is one which saves
wear  and  tear  on  the  board  of  examiners.    The  character  committees
get affidavits from  one or two or thr'ee or some specified number  of prac-
titioners  in  his  community  and  probably  some  outside  lay  affidavits  as
to  his  background,  which  cause  us  to  believe  that  his  icareer  will  be  all
sweetness  and  light  and that  we will  never  see  him  before  the  grievance
committee.

By  all  odds, the thing that we  would  rather  find  out  in  our  business
of  examining applicants  for  the  bar  is  some  way  to  know  and  measure,
and accurately record just the partiicular responses of the individual to the
economic pressure that he  will  have to meet in the years to  come.

Some  of  our  members  who  have  given  a  world  of  thought  to  this
matter tell  us,  perhaps  a  little  too  cynically,  that character  is  directly  a
matter  of  response  to  the  eiconomic  pressure  that  the  individual  has  to
undergo,  that  we  may  put  the  same  individual  in  simple  surroundings,
where his  needs  are  regularly  filled,  and  that while  he  may  never  rise  to
fame or wealth or greatness, he will have a competency and his character
will always be spotless ;  and we may put the same individual  in a complex
surrounding  where the  economic  strife that  he  has  to  go  through  for  a
living presses particularly hard upon him,  and his protective barriers will
break  down  and  we  will  have  an  undesirable  character  instead  of  a  de-
sirab]e character.
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Some  particular  jurisdictions  have,   we  think,   gone  farther  than
others in  experimenting with this problem.    They have  given,  somewhat
at least,  more  srcientific  consideration  to the  problem  of  character  exam-
ination  than  most  of  us  have  given.    They  have  localized,  in  a  large
measure,  the  problem  of examination  of character  of our  applicants  and
sought to find out to the greatest possible degree what his own community
knows  about the particular applicant  when he comes  before their  board.
I suggest that any system finally developed to examine charaicter must turn
in  large  measure upon  suich close,  intimate,  home  inspection  of the  indi-
vidual.    Even  that  kind  of  inspection  so  far  has  been  rather  undefined
as to objectives,  and the idea of good,  moral character has been taken as
a broad and sweeping term, indicating that on one side  of the bright line
we have the  sheep  and  on the  other side the  goats.

We are just beginning, I think,  to examine into those qualities which
go to make up character in the prospective member of the  bar.    We are
just  beginning  to  look  somewhat  beyond  the  ordinary  question  of  the
probability as to whether he will lie or steal, and to see whether he has in
his makeup those particular qualities of charaicter which  will  probably  in
the years to icome  make  him  a  good  advocate and  defender  of  his  client's
interest,  instead  of a bad  one.

Among  the  states  which  have  gone  farthest  I  think,  as  generally
recognized  among  bar  examiners,  in  the  matter  of  the development  of  a
real examination localized and more thorough than the usual one, and which
reaches closer to the scientific method than the old-style plan, is the State
of Pennsylvania.    (For a discussion of the Pennsylvania, plan of character
examination,  see  the  following  references:     John  8.   Gest,   "Character
Investigation, A Discussion of the Pennsylvania System," The Bar Exam-
iner,  Vol.11,   No.  2,  p.  51;  George  F.  Baer  Appel,  "The  Pennsylvania
System,"  The  Bar  Examiner,  Vol.  Ill,  No.  1,  p.  10.)

*****

MR.  D. L.  MORSE, of Minnesota:    Sometimes  we have a  rather inter-
esting consideration  as  to character.    About  a year  ago we  had  a young
fellow  who had  applied  for  admission.    He  gave this  information  in  his
questionnaire.    When he was a,bout seventeen years  of  age,  his first year
in college-it was a small college-one of the college buildings had burned.
It  was  an  old  building  and  happened  to  be  well  insured,  so  the  college
didn't  sustain  any  loss.    This  boy  belonged  to  a  fraternity  that  had  a
fraternity  house,  an  old  building whiich  was  insured.    Some  of  the  boys
conceived  the  idea that  if  their fraternity  house  would  burn  down  they
could  make  something  and  build  a  nice  new  one.    So  some  of  the  boys
actually burned  the thing and were convicted  of arson.    This  particular
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lad  was  sentenced  to  a  reformi  school.    After  about  six  montha  he  was
pardoned.

When he applied I or admission to the bar of Minnesota, he was about
thirty-five years Of age.    He came from a very good family, a fine family,
and we could find nothing derogatory to his charaicter after that incident.
Some Of the members Of the Board took the view tha,t beeause of his youth
it  was  really  more  of  a  thoughtless,  boyish  prank  than  any  real  defect
in  character.    Some  of  the  members  of the  Board  thought  it  didn't look
very  well  to  admit  a  man  to  the  bar  who  had  been  convicted  of  arson.
We had  quite a discussion  on the  matter.    We  finally  recommended  him
for admission, and he was admitted.

JUDGE JAMES F. AILSHIE,  of Idaho:    You proceed on the same theory
that we do, that a man has a right to reform.

MR.  GEORGE F.  BAER AppEL,  of Pennsylvania:    It is  too  bad we  don't
have   a   qualified   admission.     You   wouldn't   have   to   go   through   the
laborious procedure of going through the Board of Censors, but you could
withdraw the certificate if he showed any signs of burning buildings again.

JUDGE JULIAN SHARPNACK, Of Indiana:    I would like to have a general
idea of what will disqualify a man under that system.    How  might those
questions  be  answered?    You  said  it  would  result  in  his  being  denied
admission.

MR.  MORSE:    We  don't  try  to  follow  any  set rule.    We  consider  each
case on its own merits.    As  I  say,  unless the secretary has  learned  some-
thing  that  he  thinks  ought  to  come  to  the  attention  of  the  Board,  the
applicant's  qualification  as  to character  isn't  considered  by  the  Board  as
a whole at all.    The case is considered from  all its angles and we consider
how it affects his qualifications as a lawyer,  particularly character qualifi-
cations, and draw our conclusions and act on  any particular case without
trying to follow any particular rule.

MR.  APPEL:    It  seems  to  me  the  question  is:    We  wanttoknowthe
character of the applicant.    Where are you going to get the information?
I  don't put  much  reliance  upon  the  answers  of  the  applicant  himself  as
determining what his character is,  because he is certain to try not to give
himself away,  but you can get the candidate to give you certain  informa-
tion as to where you can go yourself and find out about him.    But  unless
you make some effort to find out from other people, it seems to me useless
to  ask  an  appliicant to  answer  any  questions  at  all,  because  at  every  op-
portunity he will answer them the way he thinks they should be answered.

CHAIRMAN  BIERER:    It is  quite  obvious  that the  one  who  knows  how
to  answer has  a  great  advantage.    If  he  is  smart  enough  to  know  what
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the  answer'  ought  to  be,  if  his  character  is  of  that  kind,  undoubtedly  he
will  give  it.

MR. AppEL:    Ask the applicant facts  and then  get your opinions from
other-  people.

JUDGE  SHARPNACK :     Suppose  you  make  yoiir  separate  investigation
and  somebody  tells  you  that  he  thinks  this  I ellow   is   unfit,  that  he  is
dishonest.    Maybe they say he has  been convicted  for  something involving
moral turpitude.    What do you dec.ide about that?

MR.  AppEL:     If  he  has  been  convicted  of  something  that  you  feel  is
such that a lawyer should not be convicted of it, he should not be admitted.
Stealing,  for  instance,  would  seem  to  be  pretty  obvious.

JUDGE   SHARPNACK:      Supposing  the  stealing  was   like  the   burning
prank?    For  instanice,  we  had  one  young  fellow  who  stole  some  gasoline
with  another  youngster.

JUDGE  AILSHIE:     It  seems  to  me that  if  a  man  has  been  convicted  of
larceny, oof  course,  that  constitutes  moral  turpitude,  and  you  wouldn't  in
that  case  want  to   admit   him.

MR.  AppEL:    I  know  of  one  case  where  a  girl  was  applying  for  ad-
mission and she had testified in some case as a notary public to the execu-
tion  Of  a  deed,  as  to  whether  the  man  was  at  the  time  competent  and
knew what he was  doing.    The  decision of the jury I believe was  that the
man was competent,  but  we  talked  to  the  judge  who  heard  the  case  and
he told us that,  in his  opinion,  this  testimony  of this  woman  was  entirely
unreliable,  and on that basis the County Board refused to  admit her.

JUDGE AILSHIE:    Do you think they should have done so after the ].ury
acquitted him and took her word ?

MR.  APpEL:     I  think  so.     I  think  very  often  the  judge  is  in  better
position to know.    Perhaps the jury might not have determined from that
partieular point.    She may  not have  been the  only  witness.    On the  basis
of the fact that he thought  she  was  unreliable,  the  County  Board  turned
her down.

Our  rejections  come  mainly  from  cases  of  a  bootlegger's  son  or  a
bankrupt's  son who  changes his father's  books  and  goes  out  and testifies.

JUDGE  AILSHIE:     We  have  disbarred  them  after  they  are  convicted
for larceny or a similar offense, without any further ceremony.   But as this
gentleman back here says,  you  can  find  almost  anyone has  an  enemy  who
may say he thinks he is a thief or a liar or a ci.ook.    But it has to be very
concrete before we reject him.
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MR.  APPEL:    There  are,  of course,  investigators.   When  you  are  ask-
ing the sponsor for  his  opinion,  at the  same time  you  are  appraising  the
sponsor  and  deciding  how  much  his  opinion  is  worth,  just  as  you  would
any man  whose opinion you  asked  on  a  subjer.t.

On  our  citizen's  questionna,ire  we  have  on  the  face:     "This  is  sent
by  us  directly to  the  citizen.    It  is  not  taken  around  by  the  candidate  to
his  house."

JUDGE  AILSHIE:     Our  Board  is  an  organized  bar  and  we  have  three
commissioners  who  have  the  sole  right  to  examine  applicants  for  admis-
sion.     We  send  around  applications,  pra,ctically  as  you  read  here,  and
also we have four references.   But our applications arie not made until after
the  man  ha,s  studied  law  and  equipped  himself  so  he  thinks  he  can  take
the  examination.    Then  he  makes  application  at  least  thirty  days  before
the date of the meeting,  or the examination.

MR.  APPEL:    It  seems  to  me,  no  matter  how  poor  a  character  a  boy
has,  he  ought  to  be  told  before  he  starts  out  to  study  law  and  spends
money-not only  his  own  but usually  hisi parents'-to  educate  himself  in
law,  that he should  not  go any  further.   I  think  it  is  a  little  unfair  to  let
him  come  to  the  final  point  and  then  tell  him,  "You  are  not  fit  to  be  a
member of the bar."

JUDGE  AILSHIE:    We have  turned  down  but  one  case  on  that  account
in  our expel.ience,  and  that  was  some  fellow  who  came  from  out  of  the
state.    As  a  general  thing,  in  the  r'ural  and  semi-rural  distriicts  I  don't
think young men  go  to  law  schools  and  spend  their  money  and  time  and
their parents' money unless they are of a pretty fair character.

MR.  APPEL:     That  is  not  our  experience  and  it  is  certainly  not  the
experience  in  the  urban  districts.

JUDGE  AILSHIE:     Of  course,  you  have  your  big  cities.

MR.  ApPEL:     Even  in  the  middle-sized  counties,  it  is  not  always  so.

We have  a  statement on  our application  assuring the  citizen that the
information he gives will be kept confidential.    If the applicant is rejeeted
because  of  something the  icitizen  says,  he  is  merely  told  he  has  not  come
up to our standard.    He  is  not told whether any particular man  said  any-
thing against him  or' not.

JUDGE   AILSHIE:     Do   you   have   difficulty   in   getting  the   questions
answered by the references he gives ?

MR.  APpEL:    No,  we have  no  difficulty.

JUDGE  AILSHIE:     We  have  found  people  very  good  about  answering
questions.    We  seldom  fail  to  get  an  answer.
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MR.  DEAN  R.  DICKE¥,  Of  California:     Supposie  you  decide  this  man
hasn't the necessary moral character,  and the man thinks  he has.    Does
he take it to the Supreme Court?

MR.  AppEL:     He can  appeal  to  the  Supreme  Court,  and  he  filesi  his
appeal  and  brief  and ,sets  forth  anything he  thinks  of,  puttng  in  every
letter of recommenda,tion he possibly can.   Then we file a report, attaching
a  copy  of  the  County  Board's  report,  stating  why  in  our  judgment  this
man should not be admitted.

MR. DICKE¥ :    Is there any tendency on the part of the Supreme Court
to put the burden on you to show the lack of moral character,  or does  it
put the  burden  on  him to  show his  good  moral  charaicter  and  overcom,e
your opinion?

MR. APpEL:    I think the tendency heretofore has been to require the
Board to show some reason why the applieant did not have the character.

MR. DICKE¥ :   I think we ought to distinguish between this type of gov-
erning board-and the New York Board is similar-and the type that is the
creature  of  the  legislature,  as  in  California,  where  there  is  a  decided
tendency  on the  part of the  Supreme  Court to  be severe with the  exam-
iners.    There  on moral character our bar examiners  have constantly  had
until recently a difficult bur'den to overcome in proving lack of good moral
character, and it was seldom that we were able to show it.

MR. APPEL :    Don't you think, as a rule, that is a good idea?

MR.  DICKEy:    It is terri,bly difficult,  and usually not called for.    Our
new rules regulating admission have corrected this to some extent.

MR. APPEL :    It is hard, but you are p,reventing a boy from practicing
law  and  interfering  in  a  profession  whi\ch  he  is  usually  keen  to  enter.

*****

CHAIRMAN  BIERER:    Now,  gentlem`en,  this  meeting  is  intended  to  be
what it has 'been, a round table for free and open discussion Of this matter.

I would  suggest at this time a. point that seems  to  be very definitely
established in our examination of character, and that is that it is difficult to
the point Of impossibility to lay down any rule-of-thumb whereby we may
say we have conducted an examination and definitely asicertained whether
or not the appli,cant is  of  good moral chara,cteir.

I  make the humble  suggestion that if there  is  a final  answer to this
question, we have found the clew at least to it in the point raised a while
ago, that we examine our applicants at the wrong end of their preparation,
that in fairness to the appliicant he should have a preliminary assay at the
time Of beginning his. law study.
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In those states where registration is provided,  as  in Pennsylvania,  it
is possible to get a preliminary look at the individual before he goes into his
law study.   Obviously it is much easier then to give him some  guide as to
whether it is  probable,  on the showing he makes,  that he can  qualify for
admission to the bar by going and getting the technical training necessary.
Obviously a rejection at that time removes many very persuasive human-
itarian  objections  to  telling  the  applicant,  "No,  you  cannot  under  any
circumstances  come  up  to  the  standard  that  we  set  for  the  lawyers  we
intend to admit."

That  suggests  far-reaching  inquiries  into  the  more  scientifro  form
of  character  analysis  and  also  into  the  aptitude  test,  whiich  to  me  is
the  most  interesting  of  the  ccmpiaratively  new  proposals  in  the  field  Of
bar examination.

Many  of  our  established  formal  bar  admission  rules  use  the  word
"fitness" with the word "character".   It is, Of icourse, very difficult to find

out just what we mean by fitness, but we all know we have seen applicants
whom we felt clearly should not be encouraged to proceed with their law
study  and  in  all  probability  should  not  be  admitted.    We  weren't  quite
ready  to  say,  ``That  man  should  be  rejeeted  because  he  has  bad  moral
character", because wei didn't think we knew that,  but we have been able
to say that in our judgment he was plainly unfit.

It  seems  to  me  tha,t  character  investigation  must  be  tieid  up  more
with  an  investigation into  fitness  as  we  go  along,  and that we  must,  by
experimenting with various plans and devices, conduct a rather searching
inquiry into both character and fitness at the time of the  registration  Of
the law student.

It seems to me that on the experience which the states using the reg-
istration system  have  had  and  on  the  much  larger  potentialities  Of  the
system,  we may say that the registration plan  is  a real  aid  to character
investigation.    That may be tied  up  with the pre,captor system.    It may
be under any method which gives us a cthance to chserve the applicant for
three years during hisi preparation,  after finding what his background is,
instead Of for three days perhaps at the time of the biar examination.    It
seems  to  me that the statesi using these  methods  have  proved  that  some
separate character investigation  is  useful,  and  by  separate  I  mean  other
than that which the boards of law examiners or bar examiners  give.

MR.  DICKE¥:     Our  exaniiners  do  not  become  very  much  concerned
about the moral character of student applicants.   Unless an applicant has
been convicted Of felony or some serious crime,  or the I acts  are  clear¢ut
and serious, they do not pay very serious attention to the rumors  and so
forth in connection with the student applicants.   Their theory is, he hasn't '
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developed a character yet, and it won't be known what his character is for
some  years  to  come.     They  are,  however,  very  much  interested  in  the
applicant for admission from another state.

California  has had  about 200  applicants  a  year from  other  states,  so
we  have  quite  a  problem  there.    In  the cases  of  such  applicants  we  have
very detailed forms of application for admission,  in which questions more
searching even than in Pennsylvania are asked.   When anything adversely
affecting the  charaicter  of  such  an  applicant  is  found  out,  it  is  the  policy
to require him to file a supplemental  affidavit covering matters that may
have come to our attention.    In other words, the supplemental application
can be made to bring out, through his own statement, any points that may
have been brought to  our  attention.    Should  any  of the answers  be false
that just about disposes  of the applicant.

It  seems  to  me we  are  overlooking  something  here  in  which  we  can
help each other.   There may not be any other state which has had a serious
admission-on-motion  problem.    I  know  you  haven't  had  it  to  the  extent
that California has.

When  you  in  Philadelphia have  an  application  from  a  Sam  Francisco
attorney who, through correspondence, you  find is  somewhat questionable,
how do you go about building a case sufficient to reject him?

MR.  APPEL:     Fortunately,  so  far  as  admissions  on  motion  are  con-
cerned, in the first place, the attorneys have to present certain credentials,
and I have adopted the custom, when a member's application for admission
on motion comes up,  to  write  immediately to the  state  where  he  has  been
practicing foir eight years,  we will say, which  is the length  of time he has
to praictiice before he is  admitted,  and to  his  state board  of law examiners
to give me whatever information they have.

MR.  DICKE¥:    Yes,  you  write  to  me,  and  I  reply  to  you,  which  is  all
I  can  do,  to  the  effect that  no  complaints  have  been  filed  or  no  discipline
has been administeired against him.

MR.  APPEL:    Then he g'oes through the  same procedure  and has  to  be
approved.   He has to satisfy the board as to his moral character.

MR.  DICKE¥:    How much trouble is it for him to get letters?    To give
you an illustration of what I have  in mind,  one man  had  a  beautiful case.
He  had  all  the  letters  he  needed.    We  finally  just  happened  to  write  a
letter to the district attorney in a county in  Texas  in whiich the man had
sojourned.    The  reply  was  a  telegraphic  warrant  for  his  arrest.    They
had been looking for him.

MR.  A.  W.  RIGSB¥,  of  Oklahoma:     What  you  are  getting  at  is  this
situation :  when you  inquire  about an attorney from  the  seereta,ry  Of  the
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state bar association, about all the reply you can expect is that he appears
on  the  rolls  as  a  member  of  good  standing  and  therie  has  been  nothing
against  him.    But  that  is  just  on  the  surface.    You  don't  get  any  faicts
about it.

MR.  DICKE¥:     No,  you  arie  not  in  position  to  give  them,  and  I  am
not.

MR. AppEL:    We always  require that he obtain a certificate from  one
of  the  judges  of  the  court  of  last  resort  in  the  state  in  which  he  last
practiced.

MR.  DICKE¥:     Unfortunately,  such  a  certificate  is  not  hard to  obtain
because,  I  presume,  the judges  are  not  in  a  position  to  know  very  much
about the practitioner nor to deny his request f'or the certifiicate.

MR.  APPEL:     He  must be  a  member  in  good  and  regular  standing.

MR.  RIGSB¥:     It is  our experience that those  certificates  from  judges
are very obtainable so long as the judge likes you.

MR.  APPEL:     I  shouldn't  say  that  would  be  so  in  Southern  Pennsyl-
vania.    I  can  easily  see  that, in  the  case  of  the  lower  courts  it  might  be
exceedingly  easy,  but  I  don't feel  the highest courts  of  the  state  are  very
free  with the  affida,vits  of  character  they  give.

MR.  RIGSB¥:     You must have  an  unusual  Supreme  Court.

MR.  MILo  N.  FEIGHTNER,  of Indiana :    Is your  Supreme  Court elected
or  appointed?

MR.  APpEL :    They are elected for one, two and three years.

MR.  DICKE¥:     How about Indiana,  for example?    I  am  in a  position,
as secretary, to pay a reasona,ble fee to a lawyer who will make an honest-
to-goodness investigation  in the county  in Indiana,  let us  say,  from  which
the applicant  comes,  as to his  moral  character,  report of  which  can then
be used as the basis for developing through the applicant's own supplemen-
tal  questionnaire  that  he  laicks  good  moral  charaicter,  if  he  does.     How
could  I  go  about  it  in  Indiana  to  get  that  information  or  that  kind  of
report,  confidential  or  otherwise?

MR.   FEIGHTNER:     I   should   think   you   could   correspond   with   the
parties he named.

MR.  DICKE¥:     They  a,re  pretty careful,  you know,  to  name the  right
parties.

JUDGE   SHARPNACK:     If  you  will   piardon   me,   I   would  suggest  you
write  to  the  secretary  of  the  ,board  of examiners.    He  will  in  turn  give
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you the names of the members Of the character committee in that county.
You can go to the state board  and those parties  will  make  investigation.

MR.  FEIGHTNER:    You could write  to  Martindale  directly,  giving the
place he comes from.

MR.  DICKE¥:     It is  easy to  get  a  statement  from  a  man,  that in  his
opinion  this  or  that  occurred  that  should  be  looked  into  concerning  the
applicant,  but he  doesn't  want  to  say  more  about  it.

MR. RIGSB¥:     Might this not be a good suggestion, then, to take back
to  our  respeictive  states  on  this  problem  of  admission  on  motion:  There
has  been  an  endeavor to  set  up  means  for  disseminating  information  to
the  various  states  on  all  the  lawyers  in  our
become  embroiled  in  disbarment  proceedings.
the  secretaries  of  the  various  state  bars  the
Conference  with  that  information,  we  would
to  obtain,  in  a  very  few  days,  the  necessary
or not a,n attorney has ever 'been mixed up in
state from which he comes.

respective  states  who  have
If we  could  impiress  upon

necessity  of  providing  our
have  a  source  f rom  which
information  as  to  whether
anything undesirable in the

MR.  DICKE¥:     If  anyone  writes  to  me,  I  give  them  the  information
directly.

The matter I am concerned with is  building a case that will  stand in
court.    I  can  get  opinions  from  individual  members  that  probably  his
character isn't so good,  but the man  giving the information  doesn't want
anything said about it.    I find out,  in view of those letters,  undoubtedly he
shouldn't be admitted.    I  have to  build a case  against the  man  in `the  Su-
preme  Court and  am  ready to  pay  a man  to make an  investigation  back
there.   It takes a lawyer to do it.    I suppose the secretary would cooperate.
In  Sam  Francisco  I  could  find  a  man  to  make  that  kind  of  investigation
very easily.    I suppose you could do the same in Oklahoma.

MR.  ROBERT  Z.  HAWKINS,  of  Nevada:    I  might  say  we  have  had  in
Nevada a great deal of trouble with the attorneys icoming in on motion from
other states.   We write to the secretary Of the state bar association  or the
secretary of the ,board of bar examiners of the state from which the man
comes,  to  the  distr.ict  attorney,  to  Mr.  Shafroth,  for  anything  he  knows
about  the  man,  and  then  we  pick  five  members  of  the  American  Bar
Association in the city at random.   If we don't get a reply from more than
one man in a large city,  we send out another set of letters  and  keep  at it
until we get some member Of the American Bar Association who knows the
man.    If he knows something about him  against his character,  we go into
it more f ully.

MR. APPEL:    Do you often get opinions againsit the man?
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MR.  HAWKINS:     Yes,  we  often  do.     A  great  many  people  get  into
trouble and want to come to Nevada.    I think the majority of the members
of  our  board  are  also  membiers  of  The  State  Bar  of  California.    Yet  as,
you  just  said,  unless  the  man  has  been  ja,eked  up,  we  write  you  and  you
come baick and  we  know  nothing  about the  record.    I  wonder  if  it  w..uld
be  possible  tio  get  the  various  state  boards  to  investigate,  as  fully  as  they
do  a new applicant,  a  man  in their  own  state  who  has  applied  for admis-
sion  to  another  state.

MR.  DICKE¥:     There  is  nothing.  The  National  Conference  can  do,  in
my opinion, on the matter of admission of attorneys in other jurisdictions,
more important  than to  set  up  machinery  whereby  California  can  get  in
touch  with  Indiana  or  Nevada.  or  Pennsylvania  or  vice-versa  and  know
where  to  go  and  how  to  get a  real  investigation  of  character  made.    Wc
have  a  $100  applicant fee  in these ,cases  and the  purpose  of  i`t  is  to  make
that kind of investigation.    The time should  soon come  when  an  attorney
will  not  be  able  to  move  to  another  .1.urisdiction  as  soon  a,s  his  laick  of
good charaicter  becomes  apparent.

JUDGE AILSHIE :     What kind of requir'ement do you make in california
with  reference  to  the  previous  engaging  in  praictice  and  as  to  residence?

MR.  DICKE¥:     The  requirements  for  admission  on  motion  are  these:
A $100 fee and three mont'hs' residence.    The applicant must file his  regis-
tration,  as  we  will  call  it,  three  months  prior  to  the  application,  so  we
have  the  three-months   period  in  which  to  investigate.     He  must  have
pr'acticed four years  out iof the last six in  the  state from whiich he  comes,
and  he  has  to  take  a written  one-day  examination,  no  matter  who he  is,
called an attorneys' examination.    It is an examination mainly on practice
and  procedure  but  also  covering the  principal  features  of  California  sub-
stantive law that are peculiar to California.

CHAIRMAN  BIERER:     Priofessor  Tracy,  how  can  the  law  schools  en-
lighten us  on  the  character  investigation?

PROFEssoR  JOHN  E.  TRACT,  of  Michigan:     That  has  been  discussed
very  much  indeed.    I  would  like to  get  the  opinion  of  the  bar  examiners
on this.

I want to say first, in regard to the Pennsylvania system, as far as we
go  it  works  very  well.    We  have  quitei  a  large  number  of  students  from
Pennsylvania who come to our law school.    I have talked to them and they
all understand t'he registration very well and have a preceptor and go home
in  the  summer  and  keep  in  touch  with  him.    They  are  mostly  from  the
smaller  plaices.    We  don't have  many from  Philadelphia.

I want to ask :  Do the preceptors do their jobs  in the big cities?
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MR.  AppEL:     Not  as  well  in  the  large  cities  as  in  the  smaller  ones,
but they  do it  pretty well,  surprisingly  so  considering they  are very  busy
men.

PROF.  TRACT:     A  year  ago  at  a  meeting  of  our faculty,  we  had  the
question come up as to what the bar expected of us when we gave a man a
diploma-if they  considered that  a certifiicate  of moral  character.

We had  a fellow  frcm  New  York  State  about  whom  we  heard  a  lot
of rumors around the icampus.   He had gotten into debt with a lot of stores
and  had  changed  his  residence  several  times.    They  couldn't  locate  him
and came to the secretary of the law sichool to find him.    He had borrowed
a book from our library to send home to his father, and that wa,s against
the  rules.    He  had  to  wire  and  get  it  back.    There  were  half  a  dozen
things  of  that  kind,  none  of  which  was  bad  enough  to  hang  a  man  on,
but which made us fearful  about turning him loose on  clients.    The ques-
tion was :  Was  it our  duty,  after  keeping him there three years-and  he
had  done  creditable  work-on  the  last  year,  when  he  intended  to  grad-
uate, to give him his diploma,  or should we withhold his  diploma entirely,
in which case he could not take the  New York bar  examination,  or should
we simply report our suspicions to the board of examiners  in  New  York?

We  couldn't make  up  our minds  What to  do.    We  finally  held  up  the
diploma  for  six  months.    We  hopied  that  would  be  a  lesson  to  him.     If
anything else turns  up,  we will catch it before he  is  admitted.  Personally,
I  felt  we  should  have  sent  a  letter  stating  just  how  we  .felt  about  the
fellow to whom we were giving a diploma.  I would like to know what your
opinion is.    What do you think the law sichool should do?    As far as I can
understand  biy  examination,  the  schools  as  a  rule  do  not feel  that that  is
their responsibility.

CHAIRMAN  BIERER:     I  think  that  feeling  is  true.     Yet  at  the  same
time theiy could give more useful information to the examining authorities,
the  bodies  in charge  of  the  investigation,  where  the  student  applies  for
admission,  than  almost  any  other  maichinery  we have.    They  watch  him
as he studies law and acquires his technical knowledge and have an oppor-
tunity at least to know something of his moral workings and processes that
the  ordinary  observer,  even  in  his  home  community,  may  not  have.    It
seenrs to me the s,c'hools could be of great help to the examining authorities
by simply giving them sufficient information of that character.

MR.t  APpEL:     The  first  suggeistion  I  would  have  would  be  to  give  a
conditional  degree.    The  second  thought  I  ha,d  was  that  the  things  he
did were not the sort to warrant your not giving him a degree.   What you
are  really doing is passing the buck to  the  bar  examiners,  because if you
gave him a degree and wrote to the bar examiners it would be up to them
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Report  ®f Pennsvflvania  C®m.rm.ittee  on
Admissions to the Balf*

The special committee of the Pennsylvania Bar Association, appointed
to  consider  .amendments  to  the  rules  of  the  Supreme  Court  relating  to
admissions  to  the  bar,  has  prepared  a  tentative  report  whiich  was  pub-
lished  in  the  Pennsylvania  Bar  Association  Quarterly  for  January,  "to
invite  criticisms  and  suggestiions  from  the  members  of  the  Association
before the  committee  makes  up  its  final  report for  the  annual  meeting  in
June,1934."    The tentative  report is  as follows:

At the annual  meeting' of  the  Pennsylvania  Bar  Association  in  June,
1933, your Committee submitted a report containing two recommendations
as fo]]ows :

"1.    That the period of the c]erkship to be served by law students

remain at six  months tbut that the same be  served  continuously  from
a date commencing after the successful  passing by the student Of the
final  examination  for  admission  to  the  Bar.     Such  service  to  be  as
required  by the  present  rules  `daily  serviice   (vaications  and  ordinary
interruptions  excepted),  in  the  preceptor's  legal  business  and  under
his direction,  on  usual business  days,  during regular  office hours,  for
at least six hours a day, during which hours the applicant shall not be
occupied  in  any  manner  incompatible  with   the  fair  and   bo7oa)  faze
service of his clerkship.'

"2.     That  the  Pennsylvania  Bar  Association  approve  the  prim-

ciple of a limitation of the number of applicants who may be admitted
to the Bar each year,  such limitation to be prescribed by the Common
Pleas and Orphans'  Courts in the several counties  in  accordance with
the  requirements  of  the  county  as  viewed  by  such  courts,  and  that
such  legal  \courts  throughout  the  State  be  appraised  Of  the  adoption
of such  a  resolution."

The  first  recommendation  was  adopted,  with  an  amendment  to  the.
effect that the six months' clerkship, or service in the office of a practicing
attorney,  shall  be  served  following  the  taking  of  the  final  examination,
"so that even though  the  student  does  not pass  that  examination,  he  can
begin  his  clerkship  immediately  upon  having taken  the  examination."

***

The  second  recommendation,  that  the  Assceiation  approve  the  pri]i`-
ciple of a limitation of the number of applicants who may be added to the
Bar each year,  was not adopted ;  but your  Committee was  continued  with
direction  to  make  further  recommendations.  *  *  *

*A  considerable  portion  of  the  report  is  omitted  because  of  lack  of  space.
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During the course of the debate on the Committee's  report,  the  view
was  pretty  generally  expressed  that,  whatever  the  remedy,  it  should  be
effective at the time of application for registration as a law student, so as
to prevent those  who  do  not  possess  the  proper  attriJbutes  from  wasting
three or four years  in  a fruitless effort to reach the Bar.

***

Though  both  of  the  above  stated  suggestions  were  intended  as  ex-
pedients  to  meet  what  it is  to be hoped  are temporary  conditions,  yet  it
appears that the prevailing sentiment of the Bar is against either placing
a  limitation  upon  the  number  who  may  be  permitted  to  register  as  law
students or who may be admitted to the Bar.

Nevertheless, both our Association and the Philadelphia Bar Associa-
tion continued their respective Committees  to  make further recommenda-
tions on the subject ; whieh indicates a prevalent convi\ction that something
should  be  done  to  remedy  present  conditions.    With  an  appreciation  Of
this  belief  in  mind,  your  Committee  feels  that  the  problem  can  be  best
met for  the  present  by  giving to  the  County  Boards  of  Law  Examiners
greater scope in the exercise of their discretion in  passing upon the char-
acter  of those who  seek to register  as  law students.

Rule 11 of the Supreme Court provides, a."ter cbzc.cL, that the disapproval
of  an  appliicant by  the  County  Board  must  be  accompanied  by  a  written
statement setting forth "in some detail" the reasons for such disapproval.
Rule  10  provides that no certificate  of  registration  shall  be  issued  by  the
State  Board  until  it is  satisfied  that the  applicant  is  of  good  moral char-
acter, and Rule 9 provides that an applicant whose character in the opinion
of the  State  Board  does  not  meet  the  standard  required  for  registration
may  appeal  from  that  decision  to  the  Supreme  Court.     This  last  men-
tioned rule also provides for a written statement from the  County  Board
to the State Board  ``setting. forth  in  some detail  the reasons for their  dis-
approval," when the former refuses to approve a candidate for registration.

Reports to your Committee from the local  Boards,  particularly in  the
great  centers  of  population,  show  that  in  many  instances  personal  exam-
ination of applicants for  registration  as  law  students,  and  reports  to  the
Boards from investigators, convince the examining members Of the Boards
that certain  individuals,  who desire registration,  are  not Of  proper  char-
a,cter either for the study of the law or for admission to the ranks of  our
profession,  yet  in  many  such  instances  the  examiners  cannot  put  their
finger on any particular act icommitted by the applicant himself which pos-
itively disqualifies him to such an extent that, if stated of record, the finding
would sustain confirmation by a Board of Review  (which neither sees nor
examines the applicant)  of the local  Boards'  disapproval.
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The judges of the Courts o±` Common Pleas throughout the State very
generally have/ placed  on the local  boards  men Of  discrimination and  high
standing at the  Bar;  with  this  fact in  view,  it  seems  to your  Committee
that  our  Association  should  make  the  following  recommendations  to  the
Supreme  Court:    That so much of Rule  9  and  of  Rule  11  of the  Supreme
Court  as  provides  that  the  return  from  the  County  Board  to  the  State
Board  must  set  forth  "in  some  detail  the  reasons  for  their  disapproval"
shall be changed to read "setting forth that the appliicant does not possess
the  attributes  of  icharacter  required  for  registration  as  a  law  student."
Further  that,  Rule  9  be  amended  by  providing,  at  the  end  thereof,  that
"When  such  an  appeal  is  allowed  by  this  Court,  it may  either  decide  the
matter on the record or hear, by committee or otherwise, the applicant and
members of the local and State Boards,  or any of them,  as the Court may
deem  best."

Respectfully submitted,

ROBERT   VON   MOscHzlsKER,   c7aoir77D¢70,
ALBERT  C.  HIRSCH,
ROBERT  T.   MCCRACKEN,
ROBERT   S.   GAWTHROP,
WILLIAM  S.  DALZELlj.

A  Correction
On page 67  of the January  issue  of  The  Bar  Examiner,  in the  round

table discussion  of  "The  Problem  of  Chara,cter  Examination",  there  is  an
error in the statement reported to have been rna,de by  Mr. Appel Of  Penn-
sylvania  as  to the  period  for  which  member,s  of  the  Supreme  Court  are
elected.    Mr.  Appel  stated  that the term  of  office  of  the  members  of  the
Supreme  Court was  twenty-one  years,  and  not  one,  two  and three  years,
as  reported iby the  stenographer taking the prceeedings.    We  regret that
this mistake in reporting was not discovered before publication.

Temple I,aw School Approved
At  a  meeting  of  the  Council  of  the  Section  o£  Legal  Educa,tion  and

Admissions to the  Bar  of the  American  Bar  Assceiation,  held  in  Chicago
on  December  27,  1933,  the  Temple  University  School  of  Law  in  Phila-
delphia  was  approved  exicept  as  to  those  students  matriculating  in  the
afternoon  or evening school  before  January  1,  1934.    This  makes  a  total
of 85  law  schools  on the  Association's  approved  list.

86


