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IN THE CIRCU T COURT OF THE 15TH JUDI CI AL CIRCU T
I N AND FOR PALM BEACH COUNTY, FLOCRI DA
CASE NO. 2020- 005756 CC

Cl Tl BANK, N. A,

Pl ai ntiff,

VS.

EVAN S. GUTMAN,
Def endant .

PROCEEDI NGS BEFORE
THE HONORABLE EDWARD GARRI SON

FRI DAY, MARCH 24t h, 2023
PALM BEACH COUNTY COURTHOUSE
COURTROOM 6K

WEST PALM BEACH, FLORI DA
12:58 p.m - 2:17 p. m

Report ed By:
Rebecca Viera, RPR, Court Reporter
Notary Public, State of Florida
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APPEARANCES:

On behalf of the Plaintiff:
KENNETH CURTI N, Esquire
ADAMS AND REESE, LLP
100 North Tanmpa Street, Suite 4000
Tanpa, Florida 33602-3615
813-227-5521
Kennet h. curti n@rl aw. com

On behal f of the Defendant:
EVAN S. GUTMAN, Pro Se
1675 Nort hwest 4t h Avenue
Boca Raton, Florida 33432
561. 990. 7440
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PROCEEDI NGS

THE COURT: Gitibank versus Gutman. This
was scheduled for a notion on attorney's fees.
The cost portion of it we resolved by way of an
agreed order | entered, | guess, a couple of
weeks ago. And the Court has already determ ned
entitlenent to fees to the plaintiff. So today's
hearing is sinply establishing the anount of the
f ees.

So, M. Curtin, are you ready to proceed?

MR CURTIN:. | am Your Honor.

One revision to -- what Your Honor said was
perfectly true, except the only costs that are
still outstanding, which ne and M. CGutnman agreed
to, was the court reporter's fee for today and ny
expert's fee.

MR. GUTMAN:  Your Honor, if I may, | would
just like to note the nane of the conpany the
court reporter is wth because there will be a
transcript. So could | get the -- could I please
ask for the court reporter's conpany nane and the
name of the court reporter?

THE COURT: She'll be happy to give you a

card when we're through, sir. They |ike to nmake

2 ESQUIRE

800.211.DEPO (3376)
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noney.
MR CURTIN. W are ready to proceed, Your

Honor. | don't need an opening, unless

M. Gutnman wants one or Your Honor wants one.

was going to call -- ny associate, Carter Pope,

was going to call nyself to testify, and then |

will put M. Mtlow, our expert, on.

THE COURT: M ght as well just junp right

MR GUTMAN:  Your Honor --

THE COURT:  Yes.

MR, GUTMAN. -- fromny perspective there
are two prelimnary issues that do need to be
addressed, | think.

THE COURT: Ckay.

MR GUTMAN: One is that there's a notion to
postpone this hearing that's pending and has not
yet been rul ed upon.

M. Curtin's firmhad filed a notion to
extend with the Fourth District Court of Appeal
on the ground that the appellate attorney was too
busy, | guess, was the ground. |In ny case, with
respect to the pending notion to postpone here,
|"'mactually prejudiced by the fact that I don't

have their answer to the brief, even though they

2 ESQUIRE

800.211.DEPO (3376)
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have ny appellate brief. So | do think that
noti on does need to be rul ed upon.

And then, in addition, the other prelimnary
matter that 1'd like to address, while you did

correctly indicate that the ruling was on

entitlenment that -- in favor of G tibank, 1'd
like to orally, just for -- it will only take
about two mnutes -- I1'd like to orally ask for

reconsideration on the entitlenent issue on the
follow ng ground: At the hearing on entitlenent
| had asserted that they were not entitled to it
because | was seeking equitable relief in ny
counterclaim

M. Curtin had countered that by indicating
that the counterclai mwas dism ssed, which is
correct. And | then countered it by saying, that
the counterclaimwas still pending at the Fourth
District Court of Appeal. And Your Honor
rejected that argunent, which | understand.

That bei ng said, however -- that being said,
however, it's cone to ny attention that
Citibank's conplaint contains a count of unjust
enrichnent, and unjust enrichnent itself is a
claimfor equitable relief. And under the

Florida Suprene Court's opinion in D anond

2 ESQUIRE

800.211.DEPO (3376)
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1 Aircraft v. Horowitch, equitable relief claims

2 preclude an award of attorney's fees. And the

3 assertion that an unjust enrichment claim is a

4 claim for equitable relief have been held in the
5 case of Bowleg v. Bowe, where the Court basically
6 stated Bowleg's second count fails because the

7 theory of unjust enrichment is equitable in

8 nature.

9 Similarly, the Eleventh Circuit Court of

10 Appeals in Tooltrend, Inc. v. CMT Utensili, they
11 also held that an unjust enrichment claim -- they
12 basically said: We first turn to the elements of

13 an unjust enrichment claim in the state of

14 Florida. A claim for unjust enrichment is an
15 equitable claim.
16 So since their complaint itself seeks

17 equitable relief, I would just respectfully ask
18 for reconsideration on the entitlement.

19 THE COURT: The motion to postpone the

20 hearing today is denied, and the motion for

21 reconsideration on the order on entitlement is

22 denied.

23 Fire away.
MR. CURTIN: Do you want me to sit up there?
25 THE COURT: Probably be better. If you
@ ESQUIRE 800.211.DEPO (3376)
DEPOSITION SOLUTIONS EsquireSolutions.com
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would raise your right hand. Mr. Curtin, do you
swear to tell the truth, the whole truth and
nothing but the truth?

MR. CURTIN: I do, Your Honor.

THE COURT: Have a seat, please.

MR. POPE: Just to confirm, Your Honor, it's
fine to fire away?

THE COURT: Yes, that's fine.

DIRECT EXAMINATION

BY MR. POPE:

Q. Will you please state your name for the
record?

A. Kenneth Michael Curtin.

Q. Okay. And will you please describe for me

your education, experience and employment background?

A. I will. Graduated high school in 1987 just
north of Tampa in Hernando County. I immediately went
into the Marine Corps. I spent several years in the
Marine Corps. I was injured in the Marine Corps in a
helicopter accident, and my Marine Corps career ended
at that point in time, and I went to college.

- I graduated from the University of South

Florida in Tampa Yith an undergraduate degree in
criminal justice,~an undergraduate degree in history

and a minor in French. And I then moved out to North

@ ESQUIRE 800.211.DEPO (3376)
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1 | Carolina where | worked a little bit selling cars,
2 | doing sone things |ike that.
3 Moved out to Col orado where | worked in --
4 | for the Small Business Adm nistration, worked in a
5 | casino wearing a cowboy hat greeting people to cone
6 in, and | waited tables. And then | decided, what to
7 do? Let's go to | aw school.
8 So | cane back to Florida, went to the
9 | University of Florida, graduated in the top ten
10 | percent of ny class. During the University of Florida
11 | interned in Paris, France with the International
12 | Chanber of Conmerce, which is an international
13 | arbitration forum
14 G aduated in 1996, becane a nmenber of the
15 Florida Bar. | had a hard tine finding a job, so |
16 | ooked into going into the Peace Corps. And about a
17 nonth before | was going to go in the Peace Corps, |
18 | got a job here in Wst PalmBeach with a firmcalled
19 Paxt on Crow.
20 Spent from 1996 to 2000 there. Probably the
21 | best firml worked for at the tine. Had several
22 | judges, Judge David Crow, who was a retired judge from
23 | this circuit, was ny first boss. Judge Keyser, who is
24 | a judge right nowin this circuit, was ny boss. Sandy
25 Bosso-Pardo, | think retired, she was ny boss there
Z ESQUIRE ozl o T
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too. Judge Holly who becane a judge in Indian R ver
County also worked at that firm and | worked wth
him and | had the pleasure of working with attorneys
much smarter than me; such as David Crow, Cark Smth,
who just retired a couple of years ago; but did that
1996 to 2000.

And made the decision as a young attorney |
wanted to go to a bigger firm So |l went to a firm
call ed Ruden McC osky. Started in their Fort
Lauderdal e office, worked there in the financial
litigation -- nost of ny practice has al ways been
litigation; financial litigation, construction
litigation, contract litigation. Wrked in the Fort
Lauderdal e office for four or five years, then becane
a partner, noved up to West Pal m Beach because | have
al ways lived in Wst Pal m Beach, and was a partner
here. Becanme an equity partner in that firmin 2008
or 2009, and lived right over here at City Place a
coupl e of bl ocks away.

In 2010, my son was born in March of 2010, so
| decided to | ook around for a new firm because Ruden
McCl osky was in a little financial trouble because of
the 2008 financial crisis, and they were deep into
real estate, and 2008 real estate tanked.

So | had the opportunity at that point in

@ ESQUIRE 800.211.DEPO (3376)
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1 | tinme, Adans and Reese, ny current law firm was a New
2 | Oleans based firmwth no offices in Florida. They

3 | opened their first office, | think, in June or July

4 of 2010 in Tanpa. M office manager here in Wst Pal m
5 | Beach joined them because that Tanpa office was Ruden
6 McCl osky's office in Tanpa. They basically took the

7 Ruden McC osky enpl oyees, they becane Adans and Reese
8 | enpl oyees.

9 My office manager was offered a job, she went
10 | to Tanpa. Six nonths |later she said: Hey, | know

11 | your son was born in March, | know you're fromthe

12 | Tanpa area, would you be willing -- you know, the

13 partners here are wondering if you'd be willing to

14 | cone here. So | interviewed with the New Ol eans

15 people. | already knew all the partners at the Tanpa
16 | office, I worked with themfor 10 years, 15 years.

17 | And so, | had to nove back to Tanpa.

18 You know -- West Palmis a great place. Good
19 | when you're single to be four hours away fromthe
20 | parents. But when the parents turn into grandparents
21 | and you get married, you want to be 30 m nutes away
22 | fromthem
23 So | joined Adans and Reese Novenber 1st,
24 | 2010, been there ever since. M practice is, like I
25 | said, 90 percent litigation. A lot of financial

@ ESQUIRE 800.211.DEPO (3376)
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1 | litigation with banks, various banks and ot her
2 financial resources. Construction litigation and
3 | contract litigation. |I'mFlorida Bar certified in
4 | construction law. |'mAV rated by the rating agency,
5 | which is the highest rating you can get. Licensed in
6 Florida, New York, Illinois, shortly to be licensed in
7 | Tennessee. That's about it.
8 Q G eat.
9 A My life in five mnutes.
10 Q |'mgoing to ask, are you famliar with the
11 | case of Citibank, N A versus Evan S. Gutman, Case No.
12 | 2020-005756 CC in Pal m Beach County court, which you
13 | are appearing for today?
14 A | am | was the nmain attorney on that
15 litigation for approximately the last year. One of ny
16 partners handled the litigation prior to that, Chantal
17 Pillay, but when she got pregnant and went on
18 | maternity leave, | took it over. So | have been the
19 mai n partner working that file for at least the |ast
20 | year or so.
21 Q If the bailiff would help ne out, | would
22 | like to show you sonething | had premarked as
23 Plaintiff's Exhibit 2 for this hearing, and | have
24 | copies for the court reporter, M. Gutman and Your
25 Honor .

Z ESQUIRE ozl o T
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1 And just to repeat that, | premarked this as
2 Plaintiff's Exhibit 2, but do you recognize the itens
3 | compiled in this docunent?

4 A Yes. What this conposite is, is all our

5 | attorney's fees fromJuly 29th -- attorney fee

6 | statenents fromJuly 29th, 2022, which is the date of
7 | the offer of settlement, which entitlenent is based

8 | upon, up until the order on entitlenment, which | think
9 | was in early January, | want to say |ike January 13th,
10 | 2023.

11 And the first page is a sunmary by nyself, |
12 | drafted the summary; which basically sunmmarizes for

13 | each invoice the hours billed fromeach attorney, the
14 | rate fromeach attorney, the anmount, and then has

15 | totals on it.

16 Q So the invoices conpiling this docunent, do
17 | you review these invoices before they are sent to the
18 | client?

19 A | do. | reviewall the invoices on ny files
20 | before they're sent to the client. Some of these
21 | invoices are redacted, and those redactions are --
22 | either they're tines before the offer of settlenent or
23 | they're tinmes that we're just not claimng in this
24 | lawsuit for a variety of reasons; such as, it may be
25 | related to the appeal.

@ ESQUIRE 800.211.DEPO (3376)
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1 | think | saw one or two charges which were
2 actually not on this file on another G tibank file

3 | mstakenly put on this file. That's just because we
4 | handl e hundreds of G tibank files. But everything

5 | redacted was taken out basically fromthis summary.

6 Q Did you nake those redactions?

7 A | personally nmade those redactions.

8 Q And so, it's fair to say that you recognize
9 | these invoices?

10 A Absol ut el y.

11 Q Do these invoices reflect your work, as well
12 | as the work of all other attorneys and paral egal s

13 | which worked on this case follow ng the second offer
14 | of judgnent?

15 A They do. This is our business records of

16 | Adans and Reese, and the attorneys and paralegals are
17 | instructed to put their tinme in daily. | can

18 | guarantee you -- | can't think of a tine in the |ast
19 | ten years | haven't put ny tine in daily, except maybe
20 | when I'min trial, you know, and |I'mworking 12 hours
21 | a day, and | don't put my time in until after the
22 | trial.
23 But all this tine is entered
24 | contenporaneously with the actual charge and bill by
25 | our paralegals and attorneys on this file.

@ ESQUIRE 800.211.DEPO (3376)
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1 Q G eat. And we spoke -- you spoke about the
2 | summary just a nonent ago, but | take it this summary
3 | was created by you, correct?
4 A It was.
5 Q On the summary, what is the total nunber of
6 hours billed in this case?
7 A Wll, the total nunber of hours is two total
8 | nunber of hours. You can see the total nunber of
9 | hours was 28,000 -- the total nunbers are 89.7 hours
10 | for $28,938.50. But then | have a sunmary under that,
11 | which | label fees Citibank agreed to renove from
12 | rei nbursenent.
13 After M. Qutman -- the Judge entered an
14 | order after entitlenment where | provide our attorney
15 | fee statenents, M. Gutnman woul d nake specific
16 | objections to any of the rates or tine, and | woul d
17 | respond to that. After M. Gutman nmade sone
18 | objections to it, instead of arguing over that I
19 | deleted 5.8 hours of that tine, and that's what this
20 | tine is on the bottom fees Citibank agreed to renove
21 | for reinbursenent.
22 So the anmount of hours, | think, that we're
23 | claimng for reinbursenent are 83.9 hours for the
24 | total of $26,957.50.
25 Q Thank you.

@ ESQUIRE 800.211.DEPO (3376)
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1 MR POPE: 1'd like to offer into evidence

2 the attorney tinme records fromJuly of 2022

3 t hrough January of 2023, which | have pre-nmarked

4 as Exhibit 2.

5 THE COURT: Any objection?

6 MR. GUTMAN. No obj ecti on.

7 THE COURT: Plaintiff's Conposite No. 2 is

8 I n evidence.

9 (Plaintiff's Conposite Exhibit No. 2 was

10 | received in evidence.)

11 BY MR POPE:

12 Q M. Curtin, are you famliar wth the Rowe

13 | factors and how they apply to attorney's fees?

14 A Yes.

15 Q The first Rowe factor is the tine, |abor,

16 novelty and difficulty of the case.

17 Can you tell me howthis factor pertains to
18 | this case?

19 A Vell, this was a fairly sinple case. But the
20 | problem-- what occurred was the fact that there was
21 | multiple nmotions filed at the last mnute, which | had
22 | to then drop everything |I'm doing on other cases,
23 | respond to those notions because we had hearings
24 | com ng up, et cetera.
25 For exanple, there were nultiple notions to

@ ESQUIRE 800.211.DEPO (3376)
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1 | recuse the judge. There was nultiple notions for

2 rehearing. | have actually never in ny entire 23-year
3 | career seen nore than one notion for rehearing; but

4 | here, | think there was like two -- at least two

5 notions for rehearing on the notion to disnss.

6 There was notions to stay usually filed

7 | within days or at the last mnute prior to a hearing
8 | or sonething of that nature. And there was just a | ot
9 | of argunent over discovery and things |ike that cane
10 | up at the last mnute, which increased the fees and
11 | increased the novelty and tine expended in this

12 matter.

13 Q The second Rowe factor is the |ikelihood that
14 | the matter will preclude you from ot her enpl oynent.

15 Can you tell me howthis factor pertains to
16 | this case?

17 A That's fairly irrelevant to this case. The
18 | way | see that Rowe factor is if | take a case with a
19 maj or conpany, and then |I'm suing another nmjor
20 | conpany. | can't represent that other major conpany.
21 Me taking a case representing G tibank
22 | against M. Gutman, |'m probably not going --
23 M. GQutman is probably not going to be calling nme up,
24 | you know, probably doesn't have nuch litigation.
25 The only other part of that is the fact that,
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1 | once again, as far as other litigation, | had to drop
2 | alot of nmy other cases and things that |'m working
3 | on, and delay that because of |last m nute notions and
4 | things to be filed in this, which | had to respond to.
5 Q So the third Rowe factor is fees customarily
6 | charged in the locality. And you spoke earlier that
7 | you have experience in PalmBeach County, so can you
8 | tell me howthis factor pertains to this case?
9 A Quite frankly, | started ny legal career in
10 | Pal m Beach County. Even after | noved to Tanmpa in
11 | 2010 -- | can't say | have been to Pal m Beach County
12 | much since Covid hit, but prior to that, prior to
13 | Covid, between 2010 and 2020, | would think that the
14 | majority of ny cases were still in the south Florida
15 | area, and | still file. | just filed two cases
16 | yesterday in Broward County.
17 So majority of ny cases -- or a good portion
18 | of themare still in the south Florida area. | was
19 | driving down here so much for the last -- from 2010 to
20 | 2020, that | actually had to seek orthopedi c advice
21 | because ny knee was hurting so nuch because the
22 | driving, and I was told I'mdriving too nuch.
23 So, yes, I'mquite famliar wth Pal m Beach
24 | County and their fees and charges sought. Especially
25 in the financial area, banking litigation; which
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1 | have done since 1996, and | still do. | can actually
2 | say the mpgjority of ny G tibank, GtiGoup/CGtibank

3 | litigation is still in South Florida, and our fees are
4 | | ow

5 | think ny rate -- | nmade a note. M/ rate --
6 ny normal rate is 525, and ny rate here is 345.

7 Donal d M hokovi ch, which is another attorney that has
8 | tinme on this, his normal rate is 595, and his rate

9 | here is 360. So we do reduce rates to G tibank.

10 Q And the fourth Rowe factor is the anmount

11 | involved and the results obtained.

12 Can you tell me howthis factor pertains to
13 | this case?

14 A The anmounts involved were relatively snmall as
15 | conpared to a multinational conpany such as Cti bank.
16 | The results obtained is a hundred percent victory, so
17 | that's it. And there was -- M. -- the defendant had
18 | unique affirmati ve defenses and uni que countercl ai s,
19 | and that is one of the reasons ny firmwas brought in.
20 | can say ny firm in ny experience, has -- |
21 | can't think of nmaybe once or twice | have filed the
22 | actual filer of a collection action. Normally
23 | Citibank has collection counsel file the collection
24 | actions. | becone involved in the collection actions
25 | when the collection action gets conplicated because of
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the defendant. They start filing nmultiple defenses,
they start filing nmultiple counterclains. M firm
wi Il then get involved because it goes beyond a sinple
mere collection matter, and that's when we get

I nvol ved.

Wien | say | can't even think of a tinme when
| actually filed a collection action, | can only think
of it once or twce, and that's when Citibank was sued
by a credit card holder, and then we cane -- ny firm
was brought in. And they're like: Wll, if he's
suing, we mght as well counterclaimon the 15,000 or
what ever he owes on the credit card.

But normally we don't file the credit card
actions. They're nornmally done by collection counsel,
we only get involved in the nore conplicated cases.

Q The fifth Rowe factor is the tine limtations
I nposed by the client or the circunstances. Can you
tell me howthis factor pertains to this case?

A Once again, that goes back to the last mnute
notions, the nmultiple notions to disqualify the judges
in this case, the nmultiple notions for rehearing; that
goes into that factor.

Q The sixth Rowe factor is the nature and
| ength of the professional relationship. Can you tel

me how this factor pertains to this case with

@ ESQUIRE 800.211.DEPO (3376)
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1 | GtiGoup?
2 A Wll, Cti -- this case is Ctibank, N A
3 | Gtibank, N.A in the 15, 20 years | represented them
4 | have gone through nmultiple changes in their corporate
5 | status. It used to be -- credit cards used to be a
6 | conpany called G tibank South Dakota, N A, that then
7 merged wth Citibank, N A
8 There used to be a conpany call ed
9 | GtiFinancial, which did other types of |oans other
10 | than credit cards, that nmerged with Ctibank, N A
11 So when | talk about CGti, | talk about
12 | GtiGoup, which is kind of why | call it the parent.
13 | represent CityFinancial, CGtibank, N A, Gtibank
14 | South Dakota, N. A, CtiMrtgage, and |'msure there's
15 | two or three nore in there.
16 The last tinme | | ooked, which was on the
17 order of entitlement, right around that tinme, so we're
18 | talking four, five, six nonths ago, we had 655 cases
19 | for CGtibank South Dakota, 614 cases were G ti bank,
20 | NA, alittle over 600 cases for Cti Mrtgage, 922
21 | pre-suit cases, and we do -- that's in ten years, in
22 | ten year's time. And we do every wits of garni shnent
23 | for Gtibank in the state of Florida.
24 So it is agood client wwth a long-term
25 rel ationship, which actually hel ps keep the attorney's
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1 | fees down normally because | know their processes, |

2 know t heir docunents, | can read them | know where to
3 | look. | know where to ask -- what docunents to ask

4 | for based upon the defenses, rather than an attorney

5 | comng in who has never worked for Citibank before.

6 Q The seventh Rowe factor is the experience,

7 reputation and the ability of the |awyers invol ved.

8 Can you tell me about this factor as it

9 | pertains to this case?

10 A | don't l|ike talking about nyself. But |et
11 | ne tal k about sone of the other attorneys right now.
12 Donal d M hokovi ch, who has sone tine on this case,

13 he's our appellate attorney, he has a few hours on

14 | this case. Mostly when |I'm asking himfor advice,

15 | especially on an appellate issue or | think it may

16 becone an appellate issue, Don wll be handling that
17 appel | ate case.

18 Don has been practicing since 1990. | have
19 known Don since 2000 when he was working with Ruden
20 | Mcd osky, and Don is a MENSA, a nenber of MENSA. Don
21 IS probably one of the snmartest attorneys | know.
22 Lou U sini, who al so worked on this case, has
23 | a few hours on it, he's the head of our financial
24 | services practice group. Lou is practicing -- he's a
25 | coupl e years younger than ne. So | have been
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1 | practicing since "96. | think Lou is |like 1998 or so.
2 Extrenely bright attorney.
3 And nysel f, you have heard ny background. |
4 | think of nyself as usually the dunbest attorney in the
5 room and | have had the pleasure of that because when
6 | worked at Paxton Crow and Ruden M osky every
7 attorney | worked with were nmentors of m ne, have been
8 | smarter than ne, and | have |earned greatly fromthem
9 Q Thank you. The eighth Rowe factor is whether
10 | the fee is fixed or contingent.
11 Can you tell me the nature of the fee
12 | arrangenent in this case?
13 A It's hourly. W don't do contingency.
14 Q | think that takes us through the Rowe
15 | factors. The final question | have while you're on
16 | the stand is, are there any other taxable costs which
17 | you are seeking in this case?
18 A Yes. The only taxable cost is the court
19 reporter here, which | think will probably be about
20 | $135, if it's the normal cost that they have been, and
21 | then M. Mtlow s cost, which | think he had ten hours
22 | at $425 an hour, but he'll testify to that.
23 MR. POPE: Thank you. | have no further
24 questi ons.
25 THE COURT: Cross-exam nation, M. Qutman?
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1 MR. GUTMAN. Yes. Thank you, Your Honor.

2 CROSS- EXAM NATI ON

3 BY MR GUTNVAN:

4 Q M. Curtin, in your notion for attorney fees,
5 Is it fair to say that you stated the total anmount of
6 | attorney's and paral egal fees expended fromJuly 29th,
7 | 2022 up until Septenber 20, 2019 --

8 MR POPE: (bjection. Your Honor, this was
9 heard at the previous hearing when we di scussed.
10 THE COURT: | won't know until | hear his

11 question. So please finish.

12 MR GUTMAN.  Your Honor, if I may --

13 THE WTNESS: | heard 2019. | believe -- |
14 don't have the notion in front of me, M. Cutnman,
15 but | believe that's what | said, and that was a
16 scrivener's error. | think the attorney fee

17 statenments were attached to that, and there was a
18 sunmary simlar to this summary attached to that,
19 whi ch had the actual fees on it.
20 MR GUTMAN.  Your Honor, the position that
21 "1l be taking, since there is an objection nmade,
22 before | even continue with the questions, the
23 position |I'Il be taking is that while Your Honor
24 granted entitlement, you may recall at the
25 hearing when | tried to address the Florida
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Statute 768.79 factors, Your Honor indicated
that's an issue better left to anount.

Now, the scrivener issue was not expressly
rul ed upon by yourself at the entitl enent
hearing. So before you even rule on the
scrivener issue, | would [ike to at |east have
the opportunity to get ny series of questions on
It because it was not ruled on at the entitl enent
hearing, and you did indicate that the 768.79
factors go to anmount, not entitlenent.

My position is that the scrivener issue goes
to amount nore than entitlenent, just |ike the
768.79 factors. And even if it doesn't go to
anount nore than entitlenent, it's certainly
equal to the issue of entitlenent being |ike a
hybrid going to both entitlenment and anount. But
| believe it goes nore to the anount.

So before you rule on the scrivener issue
and the objection that's here, I'd |like to have
the opportunity to at | east ask ny questions,
whi ch are directed towards it.

THE COURT: Thank you for the preview, but I
can only rule on the objections one at a tine.

So ask your questions and we'll see where we go.

800.211.DEPO (3376)
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1 BY MR GUTMAN

2 Q M. Curtin, so your position is that this is
3 | a nmere scrivener issue?

4 A |'d have to | ook at the notion. But if |

5 | remenber correctly, if you have a copy of notion or

6 Carter --

7 Q | do have a copy, but it's all marked up.

8 A Fromny nenory, it was a sinple scrivener's
9 error.

10 Q M. Curtin, is it fair to say that prior to
11 | the entitlenent hearing | raised the scrivener issue?
12 A | can't renenber that.

13 Q And then at the hearing, is it fair to say
14 | that you addressed your position that it was a

15 | scrivener error for the very first tinme -- that's the
16 | question.

17 Is it true you raised the scrivener issue for
18 | the very first tinme at the time of the hearing?

19 A If I remenber correctly, you had a notion in
20 | opposition to ny entitlenment where you said sonething
21 | to the affect that | did not understand how tine
22 | works, and |I'm working backwards in tinme. And, quite
23 | frankly, | could have wote a nenorandum a reply to
24 | that, but that would just increase the attorney's
25 | fees, and |'mtrying to keep the attorney's fees down
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1 | for a sinple scrivener's error to wite a reply when |

2 | could just -- when that issue would ever cone up at a

3 hearing, | could just tell the judge it was a

4 | scrivener's error, which is, to nme, obvious on the

5 | face of the docunment, especially when | think |

6 | attached the summary there, which has the -- and | may

7 have even attached the attorney's fee statenent to ny

8 | original motion. | can't renenber.

9 Q So essentially the reason you didn't take any
10 | corrective action with respect to the scrivener issue,
11 | such as filing an anended notion, or a notion to
12 | correct it as a scrivener error, the reason you did
13 | that is because you didn't want to have nore attorney
14 | fees incurred; is that a fair statenent?

15 A No. The reason | said that is it's a sinple

16 | scrivener's error, which is obvious on its face. And

17 | why charge both ny client extra or sonething simlar,

18 | and sonething that |1'd be charging back to your client

19 | because then we'd be at this hearing where you woul d

20 | be arguing why did | charge an hour for a reply when

21 | it was a sinple scrivener's error and that would be

22 | unreasonable, and I would think that would be a

23 reasonabl e argunent for you to nmake that it would be

24 | unreasonable to correct that scrivener's error.

25 Q So essentially, even if the |l aw requires you
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to take corrective action, your position is that you
didn't want to take corrective action because it would
have ran up the amount that | would be responsible for
and the anmount your client would be responsible for?

A No. Once again, it's a sinple scrivener's
error, and -- a sinple scrivener's error on its face.
| didn't even think about doing a reply.

Q "1l nove on.

Are you famliar with the Florida Rul e of

Cvil Procedure 1.540, entitled relief fromjudgnent,

decrees, or orders?

A | have heard of that, but | don't have it in
front of me. | amgenerally famliar.
Q |'mgoing to read to you the text of

Fla. R Cv.P 1.540, and | may ask you a questi on.

What the rule states: Subsection A, clerical
m stakes. Cerical m stakes in judgnent, decrees, or
ot her parts of the record, and errors therein, arising
fromoversight or om ssion nmay be corrected by the
Court at any tinme on its own initiative, or on the
notion of any party, and after such notice, if any, as
t he Court orders.

You did not file a notion to correct it; am!|
correct?

A. To me, M. GQutman, and | don't think this
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1 hearing is on ny expertise on Florida Rules of Gvil

2 Procedure, but that rule is if the judge nmakes an

3 | order -- enters an order which is somehow i ncorrect

4 | because it was said there was a scrivener's error or

5 | sonething, then you could file a notion to correct it.
6 | have done that before. For exanple, | just
7 had a notion for final summary judgenent, | entered a
8 | final judgnment, and there was a word m ssing fromthat
9 | final judgnment. And so, | did a notion to correct

10 | that, the judge entered a revised final judgnent.

11 | That's it.

12 In sinple notions filed by the attorneys, |
13 | don't think that rule applies to that.

14 Q |*'monly going to ask two nore questions on
15 | the scrivener's issue -- actually, maybe one.

16 Is it fair to say that if | were right on the
17 scrivener issue, if | were right on the scrivener

18 | issue, is it fair to say that the scrivener issue

19 | itself goes to the very heart, soul and essence of
20 | your notion?
21 In other words, if it were determ ned that
22 | the law required you to correct it and you took no
23 | steps to file a notion or anmended notion or a notion
24 | to have it deened as a scrivener error -- which, you
25 | actually probably could have done all the way up until

DEROSITION SOLUTIONS EsquireSolutions.com
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today even -- but you never did it, you chose not to
do it because you didn't want to spend the attorney's
time; is it fair to say that scrivener issue, alleged
scrivener issue would go to the heart, soul and crux
of your notion and elimnate all your costs and
attorney's fees?

MR POPE: (Objection. Not only is his
guestion conmpound, but it's irrelevant. And
ultimately, what's at issue today is the limted
nature of the -- whether the tine entries we have
provided are relevant and correct as a matter of
time, not necessarily whether tinme runs linearly
or not as argued in M. Gutman's notion before
the entitlenent.

THE COURT: (bjection is sustained.

MR GUTMAN. |I'Ill nove on.

BY MR GUTNVAN:

Q M. Curtin, in your Exhibit 2, which is the
time that is charged, when you testified just now you
I ndi cated that certain information was redacted and
all of the redacted information was not included. It
was not included as an invoice; is that correct?

A Yes. |If it's redacted, | can tell you, for
exanpl e, sone -- renenber, | took out sone fees |

agreed to renove after you made specific objections to

DEROSITION SOLUTIONS EsquireSolutions.com
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1 | that, that's on ny summary. And those fees, you can
2 | look at it, and they're in the invoice dated
3 | Septenber 6th, 2022, and the invoice dated
4 | Cctober 11th, 2022, but they are in the outline there.
5 | So those are partially redacted. | think -- | can
6 | ook here, there's an invoice on 08/25/22, which is
7 partially redacted, which we're still claimng.
8 | That's partially redacted.
9 Q Sois it fair to say that there are
10 | substantial entries that have redactions that are
11 included in the tine records that you're billing?
12 A No. Can you repeat that?
13 Q | msspoke. Is it fair to say that there are
14 | a substantial nunber of itens that are redacted which
15 | you are claimng attorney's fees for?
16 A Let ne |ook. Wen |I'mlooking at the only
17 one which is -- has any redactions, which we are now
18 | claimng attorney's fees on, are on page three of four
19 | of the invoice dated Septenber 6th, 2022, and it's
20 | partially redacted is: Review account statenments from
21 | 2010 to 2019, there's a small redaction, various
22 | correspondences between Citibank and Gutman and ot her
23 | docunents to review for possible inclusion on the
24 | trial exhibit list, and outline issues involving the
25 | sane for questioning at trial on both direct and
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1 | cross-exam nation of witnesses. The only thing I
2 redacted was sonething | did not include on that
3 | trial, which is ny trial exhibit Iist.
4 Q Can you please turn to the Septenber 6th,
5 | 2022, invoice, which is the one you were just reading
6 | fronP
7 A Sept enber 6th, you said?
8 Q Sept enber 6th, 2022, page two, the
9 | August 5th, 2022, for 1.9 hours, which reads:
10 | Additional research on; isn't that redacted?
11 A It is.
12 Q | s the whol e description redacted?
13 A The whole thing. And | agreed to take it out
14 on ny sunmary.
15 Q So you're saying you took that out?
16 A That's exactly what |' m saying.
17 Q Pl ease turn to page four of the sane
18 | invoice --
19 A Yeah.
20 Q -- which is your exhibit. Doesn't that say
21 | total hours 19.1, and doesn't -- it does not appear to
22 | take out that 1.9 --
23 A | didn't take it out of this summary. | took
24 | it out of the summary here. |f you add up --
25 Q But you did not provide this summary before

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

037



PROCEEDINGS March 24, 2023

CITIBANK vs GUTMAN 33
1 | this hearing; is that correct?
2 A | think the summary is attached to ny notice
3 | of use of summary, which | filed on whatever date that
4 |is. It was filed nonths ago or sonething. M. Carter
5 probably provided that.
6 Q "1l nove on.
7 A | literally attached it with these invoices
8 | filed in the court file,
9 Q "1l nove on.
10 Pl ease see the invoice dated Cctober 3rd,
11 | 2022 -- excuse ne, the invoice dated -- the tinme
12 | entries -- | apologize for m sspeaking.
13 A The Novenber invoice?
14 Q Basically, could you please turn to the
15 | invoice dated --
16 A If it's Cctober tine, you're | ooking at a
17 Novenber i nvoi ce.
18 Q Novenber 3rd, 2022, that is correct.
19 A Whi ch entry do you want ne to | ook at?
20 Q The entries that have both the hours and the
21 | description redacted, which there's several of them
22 A Yes.
23 Q And then turn to page three of that
24 | invoice --
25 A Yes.
Z ESQUIRE ozl o T
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Q -- am|l correct that you did not take any
time related to those -- one, two, three, four, five,
Six -- you did not take any tine related to those

approxi mately six or seven entries out of the total
hours of 15; is that correct?

A No. |If you |look at ny summary, unless | did
ny math wong, this summary shoul d have taken out all
that time in this sumary.

Q But you did not take it out -- you redacted
the invoice, but did not change the total on the
invoice itself; is that correct?

A | did not change the total on the invoice. |
did the total on the summary of what we're clai m ng,
and if you count up everything on that Novenber
i nvoice, all the hours un-redacted and all the tine
un-redacted, it would equal the amount of hours and
time on the sunmary.

Q Can you see how an individual, such as
nyself |l ooking at this invoice, which shows a total
that isn't changed, would think that's the total
you' re clai mng?

A Not if you | ooked at the summary, which |
filed on ny notice of intent to use summary. | think
| filed this exact sunmary --

Q So in order to arrive at that conclusion, |
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1 | would need to ook at both the invoice, then the

2 | summary, and then figure out on ny own that you took

3 It out even though you didn't change it on the invoice
4 | itself?

5 A Al'l you have to do is count out the

6 un-redacted hours and tines it by the hourly rate and
7 | you get the exact anount on the summary.

8 Q If we take a | ook at the entry for, say,

9 | October 27th, October 28th, Cctober 30th,

10 | October 31st, which has two entries, how do | know how
11 | nuch tinme to take out for those? You redacted the

12 | hourly anounts, how would I know?

13 A No. Wsat I'msaying, M. GQutman, is you

14 | don't take out the tinme. |If you count the hours

15 un-redacted, add those up with a calculator, tinmes it
16 by the hourly rate, which is on the |ast page, four of
17 | four for those attorneys, you would conme up with the
18 | exact anount on the sumary.

19 Q VWhat is that amount? |f we were to add up
20 | the anmpbunts that are un-redacted for that particul ar
21 I nvoi ce -- because this one obviously had a | ot
22 | redacted -- if we were to add up the tine for -- on
23 | that Novenber 3rd, 2022, invoice, anything that's
24 | un-redacted, what would be the nunber it cones out to
25 | if we added it up?
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1 A Unless nmy math is off, which | did it in
2 Excel, so | don't think it is. | can pull up the
3 Excel on ny conputer. |If you go to the sunmary, you
4 | see where it says invoice date 3rd, Novenber '22 --
5 Q | have to find the sunmary on ny desk.
6 A -- invoice 118988, it has K Curtin, 5.9
7 | hours, hourly rate 345; total, $2,335.50.
8 S. Steven, ny paralegal, 1.8 hours, $150 an
9 | hour, $270. You add up that 5.9 and that 1.8 for the
10 | hours and you add up the $2,235.50 and the 270, and
11 | you'll get the hours -- the anmpbunt charged.
12 Q But | would need to, realistically, |ook at
13 bot h your sunmary and the invoice, or as you correctly
14 | stated, | would have to actually punch the nunbers
15 | into an addi ng machi ne nysel f?
16 A That's why | gave you the summary, so it was
17 | clear on the face of the summary what |'m asking for.
18 | G herwise, | agree with you it may be a little
19 | confusing if |I was asking -- personally, | don't think
20 | it's confusing if it's redacted and there's nothing
21 | there, then | can't be asking for it, but that's why I
22 | gave the sumary.
23 Q On your tinme entry for October 21st, 2022,
24 | you have point three hours charges for draft on notice
25 | of dismssal wthout prejudice of Count 2 for unjust
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1 | enrichnent. Is it fair to say that an unjust

2 | enrichment claimwhen a witten contract exists is a
3 | neritless clainf

4 A No.

5 Q Why not ?

6 A It could be pled in the alternative. You do
7 | that -- normally if sonmeone denies -- say you sue the
8 | defendant, you as the plaintiff believes there's a

9 | contract, but the defendant denies there's a contract,
10 | you can see for breach of contract, you can sue for

11 | whatever other counts you may have, you can sue for

12 | unjust enrichnent in the alternative.

13 Q So basically, the crux of your assertion that
14 | unjust enrichnent is not a neritless claim even

15 | though Florida law -- |'mgoing to back up.

16 The crux of your assertion that an unjust

17 enrichment claimis not neritless is because your

18 | perspective is that you can plead in the alternative;
19 Is that a fair statenent?
20 A Yes. And based upon experience of
21 | representing Ctibank for close to 20 years, | can
22 | guarantee you have seen cardhol ders come in and deny
23 | that they ever received a contract or a card
24 | statenent, deny that they ever received an actual
25 | statenment, but then you sue for unjust enrichnent,

@ ESQUIRE 800.211.DEPO (3376)
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1 | but, you know, you kept the baseball bat that was paid
2 | by this credit card and you kept that, then it's

3 | unjust enrichnent. | have seen that happen.

4 Q So the crux of it is that basically you feel
5 It's not neritless because you can plead in the

6 | alternative?

7 A That's the crux of it, yes.

8 Q Here's ny question, then: That being the

9 | case, are you famliar with the Pel oponnesi an War t hat
10 | occurred in the year 400 A D. between the nation

11 | states in G eece and Athens and Sparta; are you

12 | famliar with that?

13 MR POPE: (njection.

14 MR GUTMAN. | have a point to nake, and |

15 think it's an inportant one, Your Honor.

16 THE COURT: | doubt it. Let's nove on.

17 W're not here for Geek history.

18 MR GUTMAN.  Well, no, the reason | ask this
19 question -- | think that would be a totally
20 neritless assertion, | really do. But fromyour
21 perspective, fromyour perspective, if | were to
22 m x that assertion in with all the other stuff
23 |''msaying regarding Florida Statute 768.79, the
24 scrivener issue, and other things, from your
25 perspective sonething gets cleansed of the
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1 meritless nature sinply by virtue of the fact

2 that you can plead in the alternative.

3 | don't think if your unjust enrichnent

4 claimis neritless that it gets cleansed of that

5 meritless nature by virtue of the fact that it's

6 included in a conplaint that nmay have a nerit

7 worthy claim That's nmy point, Your Honor.

8 THE COURT: How about asking a question

9 Instead? We're not here to nake points. W're

10 here for cross-exam nati on.

11 BY MR GUTMAN

12 Q My question is, do you feel a neritless claim
13 Is cleansed of its neritless nature by virtue of the
14 | fact that you can plead in the alternative?

15 A Quite frankly, | don't really understand the
16 | question. | don't think I can actually answer it.

17 Q "1l rephrase. If aclaimis neritless, is
18 | it cleansed of that neritless nature by virtue of the
19 | fact that it's mxed in wth nmerit worthy clains?
20 A Once again, | think that's speculative -- |
21 | can't even answer the question. | really don't
22 | understand it. Pleading in the alternative --
23 Q "1l nove on.
24 At the trial in this case on Septenber 15th,
25 | 2022, is it true that you expressly represented to the
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1 | Court that M. Debski, your predecessor, that his

2 notion to strike was not tinely filed, did you

3 represent that to the Court?

4 A | can't renenber that. Yeah. If | did,

5 maybe | was wong on that. | don't know. | can't

6 remenber what | did back in -- eight nonths ago, to be
7 | honest with you, or whenever that was. |t was

8 | probably nore than a year ago.

9 Q Is it possible at the trial that you

10 | represented M. Debski's notion was not filed tinely
11 because you felt by doing so the case would not be

12 | considered as being not at issue?

13 MR. POPE: (bjection. | nean, to the extent
14 he wants to ask our w tness questions about the
15 time entries, we're happy to allowit. But we're
16 not here to rehash the --

17 THE COURT: Sust ai ned.

18 MR GUTMAN. The point is, though, that if
19 he won the case at trial by making a fal se
20 representation on a key and credi bl e issue, any
21 of the tine that foll owed afterwards would not be
22 legitimate tine. The point is the unjust
23 enrichment claimis nmeritless --
24 THE COURT: M. CGutnman, |let nme put your
25 | ssues to rest. Pleading in the alternative for
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1 unjust enrichment in a breach of contract case is
2 not neritless. It's well recognized. |If you
3 need nme to repeat it, | wll, but let's nove on.
4 You're barking up the wong tree.
5 MR GUTMAN. Ckay. Understood. Understood.
6 BY MR GUTNVAN:
7 Q M. Curtin, are you going to be claimng any
8 | attorney fees with relation to | egal fees incurred
9 | pertaining to litigating the amount of attorney fees
10 | versus entitlenment?
11 A | don't believe so. | nean, if you have a
12 | specific entry, but | think I stopped when the
13 | entitlenent order, if | renenber -- the last entry |
14 | see here is review executed order granting G tibank's
15 notion for attorney's fees and costs as to
16 | entitlenent, 1/13/2023, and that's the |ast entry |
17 have, if you see there.
18 Then there's one, two, three pages of
19 | redacted attorney's fees statenents. And obviously,
20 | that statenment was February 7th, 2023 for January
21 | tinme, and | have had February, March tinme, but that's
22 | not in here either.
23 Q So you're not claimng fees on litigating the
24 | anmount of attorney fees, you're only claimng fees
25 | with respect to entitlenment?
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A. It's not ny intent. |f you have a specific
entry, but that's not ny intent.
Q Ckay.

MR GUTMAN: That concl udes ny questi ons,
Your Honor.

THE COURT: Any redirect?

MR POPE: | think we're good, Your Honor.

THE COURT: Watch your step, M. Curtin.
You can step down.

MR. CURTIN:.  Your Honor, we'll call
M. Mtlow as our expert wtness.

THE COURT: Ckay. Raise your right hand,
sir. Do you swear to tell us the truth, the
whol e truth and nothing but the truth?

THE WTNESS: | do.

THE COURT: Your full nane, please.

THE W TNESS: Daniel WMatl ow.

THE COURT: Spell the last nane, please.

THE WTNESS: MA-T-L-OW

THE COURT: Go head, M. Curtin.

DI RECT EXAM NATI ON
BY MR CURTI N:
Q Who do you work for, M. Matlow?
A Vezi na, Lawence & Piscitelli.

Q And are you a | awer?

@ ESQUIRE 800.211.DEPO (3376)
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1 A Yes, Sir.
2 Q How | ong have you been a | awer in the state
3 | of Florida?
4 A | was licensed in 2000. So we're in year 23.
5 Q Can you take nme briefly through your
6 | educational background?
7 A So | started working at Vezina, Lawence &
8 | Piscitelli -- | becane licensed -- I"mnot going to go
9 | back as far as you. | graduated from M chigan for
10 | undergrad. University of Mam Law School, |
11 | graduated cumlaude. M first attorney job out of
12 | school was Vezina, Lawence & Piscitelli. | was there
13 | three years, from2000 to 2003. |It's a litigation
14 | firm
15 And then | wanted to go to a bigger firm |
16 | was at Ruden McC osky from 2003 until 2010; again, a
17 | litigation firm | was -- during the course of that
18 | enploynent | was pronoted to partner, which invol ved
19 reviewing -- anong other things -- reviewing bills
20 | before they were sent to clients.
21 From 2011 through 2019, | was a solo
22 | attorney. So, you know, | ran ny own firm | was
23 responsi ble for, you know, doing the work and getting
24 | the bills out and making billing judgnent decisions
25 | just like at Ruden McC osky.
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1 Spent two years as an attorney of a

2 | litigation firmhere in Pal m Beach County, which was

3 | Tobin & Reyes from 2019 to 2021. And then, kind of an
4 | interesting 360-degree or 180-degree, |'mnot sure of
5 | the math, 2021 teanmed up again with Vezina, Lawence &
6 Piscitelli, which is where | started 18 years prior to
7 | that. So that was a great nove; and, again, doing

8 | litigation. | amresponsible for reviewing pre-bills
9 | and making billing judgnent for clients for the files
10 | that | work on.

11 Q Has your whol e career basically been, the

12 | majority of your practice, been litigation in

13 | courtroons with cases?

14 A Yeah. The majority of my work is litigation,
15 | and | do a little bit of transactional work, but it's
16 not heavy-duty transactional work.

17 Q And did that litigation include banking

18 | litigation and financial litigation?

19 A | have cases involving banks and so forth,
20 | yes.
21 Q As seen fromyour history of your work, all
22 | your litigation and all your work has been here in the
23 | South Florida area?
24 A Yeah. | would say probably 90-plus percent
25 | would be, you know, Dade, Broward, Pal m Beach, maybe
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1 | through into the Keys for a little bit.
2 Q And have you testified before as an expert in
3 | the anbunt of attorney's fees?
4 A Yes, nine tines.
5 Q And have you signed affidavits on the anount
6 | of attorney's fees?
7 A Yes, certainly hundreds of affidavits. |
8 | don't know if | would say thousands, but certainly
9 | hundreds. | have never kept track of how many
10 | affidavits | signed.
11 Q Most of these type of cases settle before
12 | they go to actual testinony?
13 A Right. So if they don't challenge the
14 | affidavit, then there's no need to testify. That's
15 right.
16 Q And were you eventually asked to | ook at the
17 attorney fee statenments that G tibank is asking to be
18 | reinbursed in this case?
19 A Yes. And | did look at the attorney fee
20 | statenents for the period, which | believe is
21 July 29th of 2022 through January 13th of 2023.
22 Q And, in fact, Plaintiff's Exhibit No. 2, are
23 | those attorney fee statenents that you revi ewed?
24 A Right. So the first page of Exhibit 2 is the
25 | summary. So | | ooked at the summary, and then |
2 ESQUIRE LD ST

050



PROCEEDINGS March 24, 2023

CITIBANK vs GUTMAN 46
1 | ooked behind the sunmary at the actual invoices; that
2 | was part of ny process.
3 Q And what else did you review in nmaking a
4 | determ nation of reasonabl eness of attorney fees?
5 A VWll, | |looked at the pleadings. And when
6 | say pleadings, | use that termstrictly to the
7 initial, you know, the pleadings, as opposed to ot her
8 | filings. And then, | skipped -- after |ooking at the
9 | pleadings, which, you know, is the conplaint and the
10 | answer and so forth, then | focus ny attention on the
11 | court filings which occurred during that period of
12 | July 29th, 2022 through January 13th of 2023.
13 So | | ooked at those court filings, | | ooked
14 | at the billing entries that were being sought. |
15 | ooked at -- | paid special attention to the notion
16 | for attorney's fees, and the response to the notion
17 | for attorney's fees where the defendant identified the
18 | itens that he felt were inproper. And so, although I
19 review all of the entries to see if | felt they were
20 | proper and reasonable, | also paid attention to the
21 | subset, which is the itens that the defendant was
22 | conpl ai ni ng about bei ng unreasonabl e.
23 Q And those itens that he conpl ai ned about
24 | being unreasonable, were there also many itens on
25 | their attorney fee statenents where M. Qutrman in his
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1 | pleadings did not make a specific objection to?

2 A Yes. So what | observed, and |'mrelying on
3 | the math fromyour office, M. Curtin, but fromwhat |
4 | observed there were about $15,000 in change of itens

5 | that the defendant did not object to, and there were

6 roughly $11, 000 and change of itens that the defendant
7 did object to.

8 Q And | ooking at the sunmary that you have in

9 | front of you, the $26,957.50 that Ctibank is claimng
10 | to be reasonable in this case, and the 83.9 hours that
11 | is requested, based upon your experience and education
12 | do you believe that those are reasonable hours and a
13 | reasonabl e anount ?

14 A Yes, | believe that to be reasonable.

15 | Although, | would say that as I'mlistening to this,
16 | and there's so nuch discussion about entitlenent still
17 bei ng sonething that's being grunbl ed about and argued
18 | about, | think Gti could have been nore aggressive

19 | and tried to get sone fees after that order on
20 | entitlenent, which you still have to litigate
21 | entitlenent.
22 Q Meaning that, we may be able to --
23 A Your nunber m ght be | ow because it seens
24 | like there's still litigation entitlenent after the
25 | judge rul ed.
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Q Based upon your experience and education, are
the hours, the actual hourly rate expended by their
attorneys and paralegals outlined in Exhibit No. 2,
are those reasonabl e and rel ated?

A Yes. These are clearly discounted rates
relative to what sonebody woul d pay off the street for
comercial litigation.

MR. CURTIN. No further questions of this

W t ness.

THE COURT: Cross-exam nation, M. Gutnan.

MR. GUTMAN. Thank you, Your Honor.

CROSS- EXAM NATI ON
BY MR GUTNMAN:

Q M. Matlow, would you please turn to the
I nvoi ce dated Septenber 6th, 20227

A Can you tell nme which tinme entry?

Q Yes. The first tinme entry dated August 1st,
2022, on the Septenber 6th, invoice.

A Draft our notion in |imne?

Q Draft our notion in |imne.

How nuch of the tine on that entry was
attributable to the account stated claimverus the
unj ust enrichnent clainf

A | don't know. | don't have that nenorized.

Q Let's go to the next entry, point two hours.
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1 Draft email to our client on our notion in |imne and
2 | strategy in regards to the sane. How nuch tine was
3 spent on the counts being clainmd versus the unjust
4 enrichnment cl ai nf
5 A It was all in the email. So | would say it
6 has nothing to do wth unjust enrichnent --
7 Q In either one of the clains?
8 A It has to do with the notion in Iimne and
9 | strategy in regards to sane, sO --
10 Q So is it related to the clains that Ctibank
11 | was pursuing?
12 A It's related to the notion in |imne and
13 however else that affects the case in its totality.
14 Q Let's go to the next one. August 2nd --
15 | August 3rd -- let's go to the bottom of that page,
16 | August 3rd, 2022. Point five hours: Tel ephone call
17 | with client and testifying witness to di scuss
18 upcoming trial and trial testinony.
19 How nmuch of this was for the account stated
20 | clains and how nuch to the unjust enrichnent clainf
21 MR, CURTIN. Your Honor, ny only objection
22 to that, this -- the notion on entitlenent was
23 based upon the entire case based upon an offer of
24 settlenent, not based upon one count, such as a
25 breach of contract, where there would be any sort
@ ESQUIRE 800211 DEPO (3376)
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of -- where it would be relevant the division of
it. It was based upon the case in its totality,

Your Honor. So this line of questioning is

irrel evant.
THE COURT: Sust ai ned.
MR GUTMAN: |I'msorry, did you say --
THE COURT: Sust ai ned.
MR, GUTMAN. Ckay. | do realize you
sustai ned the objection, Your Honor. | just

woul d ask that Your Honor take into consideration
that the overwhelmng majority of the tine
entries do not nmake any breakout between the
account stated claimand the unjust enrichnent
cl ai m

So in making an award, | would -- it seens
to nme that since the unjust enrichnent claim--
and I know you feel it's nerit worthy -- since it
Is neritless and since it did | ose, and since
they withdrewit, | don't think that they should
be entitled to attorney fees on that claim So
at nost, they'd be entitled to half of what
they're asking for.

THE COURT: | understand your position, and
| think M. Curtin would concede that he didn't

breakout the tinme and separate it for you. But |
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under st and your position.

MR. GUTMAN. Could | ask the bailiff to help
out here? This is Defendant's Exhibit 1.
Unfortunately, | literally just handwote it as
Defendant's Exhibit 1, and it's the order
canceling a hearing. |If you could give that to
the wtness, and if M. Curtin would like to see
it. It's just a court order that the judge
si gned.

BY MR GUTMAN:

Q M. Matlow, could you please read that order?

A Order canceling hearing. The Novenber 9th,
2022, hearing is cancel ed.

Q And what does that order nean to you?

A It means that there's a hearing that was
supposed to happen on a certain date, and it's not
happeni ng on that date.

Q Ckay.

MR GUTMAN:  Your Honor, 1'd like the record
to reflect that to read that order, and in
interpret it, according to ny watch it took
M. Matl ow approxi mately 15 seconds.

BY MR GUTNMVAN:

Q M. Matlow, now |I'd like you to turn to the

time entry on Novenber 8th, 2022, which is by K
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1 | Curtin for point three hours, and I'd |like you to read
2 | what the description of the tinme spent there is.

3 A So you're on page two of three?

4 Q When you say two of three -- Novenber 8th,

5 | 2022.

6 A So we're looking at an entry that says point
7 | three -- tell me if | got this right -- review order

8 | from Court canceling hearing on our notion for

9 | attorney's fees and costs.

10 Q Correct. So it basically took you 15 seconds
11 | to do. How nuch tine does point three hours equal ?

12 A It would be nore than -- well, you have to

13 | figure out rounding, right? So | would say anything
14 | nore than 14 mnutes -- let's say 14 mnutes and one
15 | second woul d be point three.

16 Q | would say point three would be 18 m nutes.
17 A Vell, the question is if you rounded down,

18 | but if I had 14 mnutes, you had to round up.

19 Q Ckay. So even going with the rounded down,
20 | you're basically saying that -- am| correct in
21 | asserting that M. Curtin charged 14 mnutes' time to
22 18 m nutes for sonething you did in 15 seconds?
23 A | think you're mssing the point.
24 Q Tell nme how.
25 A Because when you get an order like this
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1 | there's things that have to happen. You have to, you
2 know, make sure that you comunicate to -- you know,

3 | double check with your assistant that things -- you

4 | know, that it's taken off the cal endar, so on and so
5 | forth, and you take it off the calendar. So, you

6 know, it's not sinply 15 seconds and you're done.

7 Maybe you think about: WelIl, how soon do |

8 | need to get that hearing reset? Wat's the strategy
9 | for when we need to -- let's get sone tine on the

10 | Court's calendar to get this reset, and when is that
11 | going to be, and how does it affect our case if it's
12 | decided now versus two nonths from now?

13 And nobody who is a busy attorney wites down
14 | in vivid detail all the mnutia of what that invol ves.
15 Q So is it fair to say, then, that the bul k of
16 | the tinme spent with respect to that tine entry was not
17 | spent redoing the order and understanding it, it was
18 | spent doing all this other stuff that you have just

19 | delineated?
20 A Vell, as I'man expert, | don't have personal
21 know edge, | can just tell you in ny experience -- |
22 | don't need to have personal know edge as an expert.
23 | That's ny experience of how things happen in a | aw
24 | office.
25 Q So is it fair to say that the bulk of the
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time on that tine entry was not spent in a manner that
correlates wth the description?

MR CURTIN.  QObjection.

THE WTNESS: | would say that the
description is not as detailed as what you
would -- as what's involved in that task.

And | also want to correct, | think the
roundi ng up woul d happen in 15 mnutes, if that's
hal f of the difference between point tw and
point three. So | apologize for that math error.

BY MR GUTMAN
Q That's fine.
MR GUTMAN. Could | ask for the bailiff's
assi stance one nore tine? This is Defendant's
Exhibit 2. It's the order granting the notion
for dism ssal of the unjust enrichnment claim
BY MR GUTNVAN:

Q M. Matlow, starting now, could you pl ease
read that notion -- that order?

A | think it would be appropriate to tell you,
| could read this in probably 20 seconds.

Q And understand it?

A Read it -- this is an order granting the
notion to dismss Count 2. | could get this order

fromthe Court, read it and understand it in 20 to
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1 | 30 seconds.
2 Q Al'l right. Good enough.
3 So essentially, if we go with your 15-m nute
4 | nunber, and you're doing this in, say, 30 seconds,
5 hypot hetically if that theory that the descriptions on
6 | these invoices, roughly speaking, equate to | think it
7 | would be -- if you say -- if we up it to 30 seconds,
8 | one-thirtieth of the tine it's actually on there, you
9 | would actually take the total anmount that M. Curtin
10 | is claimng of $28,000, divide it by 30, and that
11 | woul d be the anmobunt of attorney's fees they'd be
12 | entitled to; is that a fair statenent? |If there was
13 | to be precise correlation between the descriptions and
14 | the tinme spent?
15 A You're saying that if you're correct that
16 | this entry for point three was overstated, you want to
17 | extrapolate that to assune that every other entry in
18 | the whole --
19 Q ' mnot saying that | want to extrapolate it.
20 | What I'msaying is if you were to extrapolate it,
21 | would that be a relatively accurate cal cul ati on?
22 A | think you would have to hire a statistician
23 | with a Ph.D. to tell you if that was a neani ngful
24 | anal ysis.
25 Q Once again, I'mnot asking if it's a
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meani ngful analysis. What |I'masking is, if it were
to be extrapol ated, working fromthe perspective that
the assunption is set, whether it's a correct
assunption or not, it would be one-thirtieth --

MR, CURTIN. Your Honor, | object. This
calls for speculation. It's really -- M. Mtlow
said it's outside his know edge and experti se.

It woul d be nore an accountant or a CPA to
extrapol at e.

MR GUTMAN: | don't think it does call for
specul ation, Your Honor, because all |'m asking
is that M. Matlow indicate whether or not an
extrapol ation would conme up with that result.

"' mnot asking himto comment on whether the
extrapolation is justified. |'msinply asking
himto coment upon if that extrapolation were
justified, would that be the result? So | don't
think it's specul ative.

THE COURT: No, but it's still irrel evant.
Qbj ection is sustained.

MR GUTMAN: |'mjust reviewing for a brief
nonent, Your Honor. | feel | nay be done, but |
just want to be sure.

BY MR GUTMAN:
Q M. Matlow, one of the things you testified
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on just now is that due to the number of documents
filed and motions filed, this came -- this case became
more complex, I believe you indicated?

A, Mr. Curtin said that.

Q. I think you're right. Do you believe that to
be the case yourself, though?

A. I think you complicated the case by your
filings, vyes.

Q. Okay. The question I have is if you look at
the docket list, did Citibank submit more pleadings
and documents to the Court or did I submit more
pleadings and documents to the Court?

MR. CURTIN: Objection, Your Honor,
relevancy. We're talking about a specific
timeframe between July, I think 29th, 2022 up
until the order on entitlement. We're not
talking about the whole entire case, Your Honor.

THE COURT: Sustained.

MR. GUTMAN: I would like to note for the
record, Your Honor, I didn't get an opportunity

to respond, but...

THE COURT: You'd like to what?
MR. GUTMAN: I didn't get an opportunity to
respond to Mr. Curtain.

THE COURT: I didn't think a response was

@ ESQUIRE 800.211.DEPO (3376)

DEFOSITION SOLUTIONS EsquireSolutions.com



PROCEEDINGS March 24, 2023
CITIBANK vs GUTMAN 58

1 necessary.

2 MR. GUTMAN: Okay. I understand. I have no

3 further questions.

4 THE COURT: Any redirect on Mr. Matlow's

5 testimony?

6 MR. CURTIN: No, Your Honor.

7 THE COURT: Thank you, Mr. Matlow. Watch

8 your step coming down.

9 MR. CURTIN: We rest our case, Your Honor.
10 THE COURT: Any testimony for the defense or
11 just argument?

12 MR. GUTMAN: I am done, Your Honor.
13 THE COURT: Let's take about a five-minute
14 break, and I will entertain your summation and

15 we'll wrap this up.

16 MR. CURTIN: Thank you, Your Honor.

17 (A short recess was taken.)

18 , THE COURT: Have a seat. I'm not sure

19 there's much of a closing from Mr. Curtin, but
20 take a few moments, if you'd like.

21 MR. CURTIN: No, Your Honor. I think our

22 summary attached as Exhibit No. 2 says it all,
23 Your Honor, that we're asking for a total of

24 $26,957.50, which I think equates to 89.3 hours,

25 Your Honor, of attorney time and paralegal time.
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MR. POPE: Eight-three.

MR. CURTIN. 83.9. The only other thing,
whi ch there, Your Honor, which is not evidentiary
I's whenever | get the bill from M. Court
Reporter and whenever | get M. Matlow s final
bill, I can send it to M. Gutman, and | think
that's taxable costs, which is not an evidentiary
I Ssue.

THE COURT: M. QGutnman.

MR. GUTMAN:.  Thank you, Your Honor. In
rendering your decision, | would just ask that
you, in addition to natters that | stated, that
you take into account that the unjust enrichnent
cl ai mversus the account stated clains are not
del i neated or broken out in any manner.

And Florida law clear indicates that it's --
you can't have an unjust enrichnment claimwhen a
contract exists. And in this case, both parties

have been in agreenent for a long, long tine that

the -- that there was a contract in existence,
certainly we were even going to -- you know,
M. Curtin provided the contract, | had the

contract. So there was no doubt that the
contract existed. So at |east at that point in

time the unjust enrichnment claimshould have been
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Wi thdrawn prior to the trial. They waited years
to withdraw that unjust enrichnment claim

So even to the extent that, you know, if
hypothetically it is nmerit worthy initially
because they didn't know -- because there are
litigants, as M. Curtin indicated, that assert
contracts don't exist, once the parties were
clearly in agreenent that there was a witten
contract and exchanging them they should have
wi t hdrawn the unjust enrichnment claimat that
point in tinme, and not put ne in a position where
| still had to oppose it. So there should be
sone accounting for that.

And al ong those sane lines, since | raised
the unjust enrichnent issue, that it was
nmeritless in nmy counterclaim | think it's
I nportant to point out also that the reason ny
counterclai mwas di sm ssed was predicated
primarily, at |east based upon ny understandi ng,
on litigation privilege. And litigation
privilege, basically, is a doctrine that provides
absolute inmunity to debt collectors for tortious
conduct during the course of a litigation. So
they used litigation privilege to get rid of the

counterclaim At that point in tinme, they didn't
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even argue that the unjust enrichnent claimwas
merit worthy. The whol e concept of their
argunent that the unjust enrichnment clai mwas
nmerit worthy was not even -- was not made. So it
was litigation privilege that resulted in the

di sm ssal

So | do think that should be taken into
account. |I'mhoping you will take it into
account .

And then, the only other point I would raise
is that -- since | do think you're going to award
sone anmount -- | would like to request that the
order itself indicate that it's not executable
pursuant to the Florida Suprene Court's opinion
in Bernstein v. Bernstein, as well as several
ot her cases.

There is, obviously, an appeal pending. The
public has an interest in this. The general
public has an interest in this because G tibank
was filing countless nunbers on a nmassive scal e,
of unjust enrichnent clains agai nst hel pl ess,

I npoverished litigants, and | do ask that the
Court take that into account.
And so, whatever anount you do ultinmately

award, | do request that the order indicate it's
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not executable or collectable until the appeal is
resol ved.

THE COURT: Al right. So based upon the
evi dence presented today, | find that the hours
set forth in the summary nmarked and recei ved as
Plaintiff's Conposite 2, that the hours -- the
nunber of hours were reasonably spent, and the
rates for each of the professionals involved are
reasonable rates for this locale. And so, | am
granting the fees in the anount as set forth in
the Exhibit 2.

So if you would be good enough to prepare a
judgnent reflecting those findings and reserving
as to the costs that you have not conpl eted yet,
then | wll take a look at it and execute an
order for you.

| believe your concern about executing on
that judgnent is just as a matter of law while
the appeal is pending they're not going to go
execute on a judgnent. It need not be stated in
t he order.

Anyt hing further for this afternoon?

MR CURTIN.  No, Your Honor.

THE COURT: Thank you all for coming in.

(Proceedi ngs concl uded.)

2 ESQUIRE
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1 CERTI FI CATE
2
3
4
5
6 |, REBECCA M VI ERA, Registered
7 Pr of essi onal Reporter, certify that | was authorized
8 to and did stenographically report the foregoing
9 proceedi ngs and that the transcript is a true and
10 conpl ete record of ny stenographi c notes.
11
12 Dated this 21st day of My, 2023.

e Theeee. Vive.

14
REBECCA M VI ERA, RPR, Court Reporter

15
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23
24
25
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