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IN THE COUNTY COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

CIVIL DIVISION 
 
CITIBANK, N.A.     CASE NUMBER: 
 
 Plaintiff    50-2020-CC-005756-XXXX-MB 
      v.      
 
EVAN S. GUTMAN,   DEFENDANT'S SECOND MOTION TO  

  DISQUALIFY JUDGE EDWARD GARRISON  
Defendant, Pro Se BASED ON NEWLY DISCOVERED INFORMATION 

CONTAINED IN TRIAL TRANSCRIPT  
 
"Without publicity, all other checks are insufficient, in comparison of publicity, all other checks are of 
small account.  Recordation, appeal, whatever other institutions might present themselves in the 
character of checks, would be found to operate rather as cloaks than checks, . .  . as checks only in 
appearances." 

  In Re Oliver, (U.S. Supreme Court) 333 U.S. 257, 271 (1948) 

 
 
AL JOLSON (Larry Parks) - "Folks, you ain't Heard Nothin' Yet !!! . . . .  

JULIE BENSON (Wife) - You see, what he didn't have at Home; Mama was an Audience.  Live 
Faces !!   Isn't that it Steve ?? . . . You see Papa, Al was sure that he didn't want to SING Anymore.  
Because he wanted to be with me.  I think I let him make the Wrong Decision. . . .  
 
MANAGER (William Demarest) - I don't get this Julie. 
 
JULIE - I think Papa does. 
. . .  
AL JOLSON - You Heard 'em Professor !!  Though April Showers may come your way.  They bring 
the Flowers, that Bloom in May.  So, if it's Rainin', HAVE NO REGRETS !!   Because, it isn't Rainin', 
Rain you know.  It's Rainin' VIOLETS !! 
. . .  

JULIE - Excuse me. (Leaves Table) 

MANAGER - Julie, where do you think you're going? 

JULIE -  Home.  Throw some things in the Car.  I'll be gone by the time he gets back. . . .  He tried 
Awfully Hard, Steve.  But, you and I know, he's got to do that !! . . . . See that he's on that Plane 
with Tom, tonight.  They'll do a Great Show.  

MANAGER - You know, this is gonna kill him, Julie.  

JULIE - It isn't gonna be so good for me, either. But, Look, when did you last see him as HAPPY 
as that ??  . . . . And Steve, when he gets home, Nights after the Show, don't let him SING too Long. "  

From "THE JOLSON STORY" Starring Larry Parks (1946)  - The FINAL Scene 
Available on YOUTUBE - PART 13 of Movie   
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      MOTION 
 Defendant Evan Gutman, JD, CPA humbly and graciously MOVES Judge Edward 

Garrison for a Second Time to Disqualify himself from further proceedings based on newly 

discovered information.  Defendant incorporates by reference herein, all matters previously 

presented in his First Motion to Disqualify Judge Edward Garrison and also supplements 

such with newly discovered information as follows:  

1. The Trial Transcript indicates Judge Edward Garrison EITHER possesses 
"SUPERHUMAN" Intellectual Abilities beyond Mere Mortals in the Secular World; 
OR Alternatively he engaged in Deception warranting disqualification the day of trial.  
The Trial Transcript also indicates Judge Garrison erroneously denied Defendant's 
First Motion to Disqualify based on an incorrect assertion that Defendant had not 
attached an Affidavit to the First Motion to Disqualify; which was in fact properly 
attached thereto as Exhibit 3(a)-3(b) in that Motion. 

 
2. Trial should not have proceeded because the case was not "At Issue" as indicated by 

Defendant's Motion to Postpone Trial erroneously denied by Judge Garrison; and 
Citibank Counsel Kenneth M. Curtin, Esq. falsely represented to the Court that 
Citibank's pending Motion to Strike was not timely filed; when in fact it was 
timely filed  (See Exhibits 1(a), 2(h) and 3(a) herein).  

 
 
 This Motion is supported by the Affidavit of Defendant Evan Gutman attached hereto 

as Exhibit 6; in the same manner as an Affidavit was also attached to the First Motion to 

Disqualify notwithstanding Judge Garrison's Erroneous failure to recognize such; and 

also attaches hereto the Transcript of Trial held September 15, 2022 (Exhibit 2). 

FACTS 

 Prior to trial held on September 15, 2022, Defendant filed a Motion to Disqualify Judge 

Edward Garrison, which was denied.  At that time, Defendant also filed a Motion to Postpone 

the trial date since the case was not legally "At Issue" as required by FRCP 1.440.  Judge 

Garrison also denied that Motion.  Defendant intentionally did not appear at trial on 

September 15, 2022; since the case was not legally "At Issue" as required by FRCP 1.440 

and accordingly Judge Garrison lacked authority to set the trial date or proceed with the trial.   
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If Defendant had appeared, an assertion could have mistakenly been made that Defendant 

was Waiving the Rule 1.440 issue.  Accordingly, by intentionally not appearing, there could 

be no legitimate argument of a Waiver of the ironclad inescapable Rule that Judge Garrison 

overtly violated.  Subsequent to the trial, Judge Garrison rendered a "Final Judgment" in favor 

of Citibank, N.A. on September 19, 2022.  Defendant timely filed a Notice of Appeal and also 

requested and paid for a full and complete Transcript of the trial that was held in his absence.  

A complete copy of that Transcript is attached hereto as Exhibit 2 and indicates Judge 

Garrison engaged in conduct during the course of the Trial warranting his Disqualification, in 

addition to those matters previously delineated in the First Motion to Disqualify. 

ARGUMENT 

 Defendant is constitutionally entitled to a fair trial in a fair tribunal.  See In Re 

Murchison, 349 U.S. 133, 136 (1955), Tumey v Ohio, 273 U.S. 510, 532 (1927).  In 

Murchison, supra, the Court wrote (emphasis added): 

"A fair trial in a fair tribunal is a basic requirement of due process.  Fairness of course 
requires an absence of actual bias in the trial of cases.  But our system of law has 
always endeavored to prevent even the probability of unfairness.  To this end no 
man can be a judge in his own case and no man is permitted to try cases where he 
has an interest in the outcome. That interest cannot be defined with precision.  
Circumstances and relationships must be considered.  This Court has said, however, 
that "every procedure which would offer a possible temptation to the average man 
as a judge . . . not to hold the balance nice, clear and true between the State and the 
accused, denies the latter due process of law."  Tumey v Ohio, 273 U.S. 510, 532." 
 
 
Thus, under Murchison, as well as the time-honored Tumey v Ohio, 273 U.S. 510 

(1927) cited in Murchison, a fair trial requires an endeavor to prevent "even the probability 

of unfairness."  In addition, "every procedure which would offer a possible temptation . . 

. not to hold the balance nice, clear and true" denies due process.  Defendant has 

identified multiple issues, resulting in the balance not being held "nice, clear and true."  

Accordingly, Judge Garrison should disqualify himself.  The key points are as follows. 
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1. The Trial Transcript indicates Judge Edward Garrison EITHER possesses 
"SUPERHUMAN" Intellectual Abilities beyond Mere Mortals in the Secular World; 
OR Alternatively he engaged in Deception warranting disqualification the day of 
trial.  The Trial Transcript also indicates Judge Garrison erroneously denied 
Defendant's First Motion to Disqualify based on an incorrect assertion that 
Defendant had not attached his Affidavit to the First Motion to Disqualify; which 
was in fact properly attached thereto as Exhibit 3(a)-3(b). 

 

On September 14, 2022, Defendant filed a Motion to Disqualify Judge Edward 

Garrison and all other Palm Beach County Judges.  In addition, on that date, Defendant filed 

a Motion to Postpone the Trial Date set for the next day, on the ground the case was not "At 

Issue" as required by FRCP 1.440.  Since Defendant knew the trial was illegally scheduled 

because the case was not "At Issue," he intentionally did not appear for trial on September 

15, 2022.  That decision was based upon the premise if he had appeared and proceeded, 

some case law indicates he arguably might have "Waived" the Rule 1.440 issue.  Thus, by 

not appearing and firmly standing his ground the case was not "At Issue," there could be no 

legitimate assertion of a Waiver of Rule 1.440. 

 Judge Garrison and Citibank Counsel proceeded with trial on September 15, 2022 

without Defendant present.  Subsequent to the trial, Defendant requested and paid for a full 

and complete Transcript of the purported "Trial," which has been provided and filed with the 

trial court (Exhibit 2).  The Transcript confirms Judge Garrison should have granted the  

Motion to Disqualify; as well as the Motion to Postpone.  The reasons are as follows. 

 The Trial Transcript indicates Judge Garrison EITHER possesses "SUPERHUMAN" 

Intellectual and Cognitive Abilities beyond those anticipated of Mere Mortals; OR Alternatively 

he engaged in deception warranting his disqualification on the day of trial.   Put simply, if 

Judge Garrison's representations presented in the Transcript are honest, true and correct, 

then Judge Garrison possesses intellectual cognitive and analytical abilities far surpassing 

those of virtually any human being who has ever existed, including but not limited to Einstein 
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or Physicist Stephen Hawking.  Alternatively, if his representations were not honest, then he 

engaged in "Trickery" and "Deception" at trial, thereby confirming matters set forth in the 

Motion to Disqualify.  Defendant now utilizes his Skills as a Forensic Accountant with 

decades of experience to easily demonstrate the latter is the case.    The "Forensic" CPA 

analysis of the Trial Transcript, included as Exhibit 2 herein is as follows. 

 As shown by Exhibit 2(b), the Transcript Cover Page indicates the trial began at 9:04 

a.m. and concluded at 9:24 a.m.  Thus, the entire Trial lasted about 17 minutes.  The 

substantive part of the transcript reflecting words spoken begins on Page 5 (Exhibit 2(f)) and 

concludes on Page 16 (Exhibit 2(q)). Thus, the transcript reflecting the words spoken is only 

12 pages.   The 17 minutes of the trial equates to 1,020 Seconds (17 times 60).  Assuming 

the words spoken by Judge Garrison and Citibank Counsel were timed evenly, each 

Transcript page equates to a duration of 85 seconds (1,020 divided by 12).  As shown by 

Exhibits 2(f) and 2(g), beginning at the bottom of Page 5 and continuing to the bottom of 

Page 6, the following exchange took place before Judge Garrison and Citibank Counsel 

(emphasis added) : 

"  MR. CURTIN :  Your Honor, I think we have a few preliminary issues we have to get over 
with first.  At 5:00 - 4:00 or 5:00 last night, Mr. Gutman filed a motion to recuse Your Honor.  

 
THE COURT :  Haven't seen it. 
. . .  
THE COURT :  Okay.  Is there an affidavit somewhere in here ? 

 
MR. CURTIN :  It seems like he signed it.  I don't know if it was an affidavit, per se, as a first 
exhibit. 

 
THE COURT :   Yeah, he signed the motion, but I don't actually see an affidavit or -  

 
MR. CURTIN : Now, he mentioned it.  I didn't see the affidavit either.  Quite frankly, I kind of 
stopped reading it after a while. 

 
THE COURT :  It's a real page-tuner.  All right.  For the record, I have reviewed the motion.  
The motion is denied.  " 
 

 



6 
 

 The above exchange encompassed about one page of the transcript and thus based 

on time calculations presented; woud have lasted about 85 seconds in total.  Judge Garrison 

himself referred to the Motion to Disqualify as a "real page-turner" (spelled incorrectly as 

"tuner.").  The entire First Motion to Disqualify Judge Garrison including exhibits was 139 

pages.  The majority consisted of exhibits.  The Motion exclusive of the exhibits was only 19 

pages.   Accordingly, even if we hypothetically assume Judge Garrison did not have a due 

process judicial duty to read each Exhibit page in detail, he certainly had a due process duty 

to at least read the 19 pages of the Motion.  In fact, in the cited exchange above, Judge 

Garrison forthrightly confirms he did so by stating: 

 

"For the record, I have reviewed the motion.  The motion is denied." 
  
     (Exhibit 2(g) attached hereto) 
 
   
 

 So, now here's the problem.  If Judge Garrison was telling the truth in the Transcript 

passages cited above, he does in fact have "SUPERHUMAN" intellectual abilities, 

extending beyond those of mere mortals in the Secular World.   The reason is as follows.  

It means within a time frame of only 85 seconds, he engaged in the above verbal exchange; 

also read 19 pages of the motion to disqualify; also carefully considered legal precedent both 

with respect to Federal constitutional law and Florida substantive law; conscientously 

complied with his Judicial Duty to carefully Weigh and Balance the critical due process rights 

of the litigants; and then with legal expertise the public expects from Judges rendered a 

carefully crafted, well-thought out judicial decision.   The calculations indicate he would have 

had to read each of the 19 pages and considered them in 4.47 seconds for each page, 

even if he did not so much as  "glance" at any Exhibit pages (85 Seconds Divided by 19 = 

4.47).   While notions of due process seemingly suggest that he should have at least "looked" 
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at the Exhibits, the fact is that if he did so that brings the calculations down to about 1/2 of 

one Second for each Page of the Motion to Disqualify (85 Seconds Divided by 139 Pages = 

.61 Fractional Second.  Probably, unlikely even our "Genius" Judge could do that.   

 Of course, there is another possibility.  Perhaps, although Judge Garrison is obviously 

quite intelligent (and rather "Tricky"), he is not exactly the "Genius" the foregoing analysis 

suggests.   Often people with enhanced intellectual skills assert ridiculous propositions easily 

disproven by simple analysis.  So, it is now left to Judge Garrison to either stand his ground 

and assert he is in fact the "SUPERHUMAN" Intellectual "Law and Order" Judge the 

Transcripts indicates; or perhaps concede that he is just a tad bit less, and recuse himself. 

 In the above exchange, Judge Garrison also asserts he didn't see an Affidavit with the 

Motion.  Perhaps if he turned just a few more pages in the Motion, he would have seen the 

Affidavit was attached as Exhibit 3 to the Motion.  This rudimentary error on his part also 

seems to detract from the "SUPERHUMAN" Intellectual Genius Theory postulated.  

 

 

2. The Trial Transcript indicates that Trial should not have proceeded because the 
case was not "At Issue" as indicated by Appellant's Motion to Postpone Trial 
erroneously denied by Judge Garrison. 

 
On September 14, 2022, in addition to the Motion to Disqualify, Defendant filed a 

Motion to Postpone the Trial focusing on the fact Judge Garrison lacked legal authority to set 

the trial date because the case was not "At Issue" as required by FRCP 1.440.  The reason 

the case was not "At Issue" was because at that time, Citibank's Motion to Strike Affirmative 

Defenses, Timely filed on June 30, 2021, had not yet been either heard or ruled upon by the 

Court.   Specifically, Rule 1.440 states as follow (emphasis added) : 
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 "Rule 1.440.  Setting Action for Trial 

(a) When at Issue.  An action is at issue after any motions directed to the last `pleading 
served have been disposed of or, if no such motions are served, 20 days after service of the 
last pleading. . . .  
 
(b) Notice for Trial.  Thereafter any party may file and serve a motion that the action is at 
issue and ready to be set for trial. . . . The clerk, shall then submit the notice and the case file 
to the court. 

 
(c ) Setting for Trial.  If the court finds the action ready to be set for trial, it shall enter an 
order fixing a date for trial. . . . . " 

     

In addition, Citibank's Motion to Extend Discovery had also not yet been heard or ruled 

upon by the Court.  Accordingly,  Judge Garrison lacked legal authority to set the trial date.   

The following case cites are indicative of the importance of this issue: 

"Strict compliance with rule 1.440 is required and failure to adhere to it is reversible error.  
See Lauxmont Farms, Inc. v Flavin, 514 So.2d 1133, 1134 (Fla. 5th DCA 1987).  "Indeed a 
trial court's obligation to hew strictly to the rule's terms is so well established that it 
may be enforced by a writ of mandamus compelling the court to strike a noncompliant 
notice for trial or to remove a case from the trial docket."  Gawker Media, LLC, 170 So.3d at 
130 (citing R.J. Reynolds Tobacco Co. v Anderson, 90 So.3d 289 (Fla.2nd DCA 2012)." 

 Melbourne HMA, LLC v Janet B. Schoof, 190 So.3d 169 (2016) 

 

"Rule 1.440(a) states that "an action is at issue after any motions directed to the last pleading 
served have been disposed of or, if no such motions are served, 20 days after service of the 
last pleading" . . . Appellee concedes, and we agree, that the trial court improperly issued 
an order setting a non-jury trial. . . . Accordingly, we reverse and remand for a new trial 
in compliance with rule 1.440(a)." 

 Lurtz v The Bank of New York Mellon, 162 So.3d 11 (2014) 

 

"On appeal, U.S. Bank properly concedes that the final judgment must be reversed as the 
case not "at issue" pursuant to Rule 1.440. . . . 

Because "failure to adhere strictly to the mandates of Rule 1.440 is reversible error," 
Precision Constructors, Inc. v Valtec Constr. Corp. 825 So.2d 1062, 1063 (Fla. 3d DCA 2002) 
we reverse the final judgment in favor of U.S. Bank and remand for a new trial.," 

  Lopez v U.S. Bank, 116 So.3d 640 (2013) 
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 As shown by Exhibit 2(h) attached herein, the Trial Transcript indicates the following  

exchange took place on the "At Issue" premise (emphasis added) : 

"  MR. CURTIN:   No, Your Honor.  Just for the record, on the motion to delay the trial, 
Your Honor, that - just for any appellate purposes, when he's talking about the motion 
to strike affirmative defenses, that was filed by previous counsel in October 2020.   
So assuming that the answer was filed on October 2020, the motion to strike 
affirmative defenses was filed in June of 2021.   Obviously, he hadn't filed the 
previous -- plaintiff's counsel would have had that file capped at 20 days.  So that 
motion to strike affirmative defenses is moot anyway.  It was filed too late.  And 
Citibank would drop it.  And it has been, on the record, it's dropped that motion to 
strike affirmative defenses. 

 
THE COURT:  All right.  Well, the pending motion to strike does not render the case 
not at issue anyway. 

 
MR. CURTIN:  Thank you, Your Honor. " 

   (Exhibit 2(h) attached hereto) 

  

 As shown by Exhibit 1, on June 11, 2021 Judge Sandra Bosso-Pardo granted 

Citibank's Motion for an Extension to file a Response to Defendant's Answer and 

Counterclaim and provided Citibank with an additional 20 days from the date of the Order to 

file such.  As shown by Exhibit 3, Citibank then Timely filed its Motion to Strike on June 30, 

2021.  Thus, Mr. Curtin Falsely represented to the Court on the day of trial for purposes of 

avoiding the "At Issue" Rule, that Citibank's Motion to Strike was not timely filed.  Put simply, 

it was in fact filed within the period allowed by Judge Sandra Bosso-Pardo, pursuant to 

Citibank's own Request for the Extension.  And as a point of fact, even if their Motion had not 

been timely filed, the fact that it was filed Meritlessly still does not allow Citibank to escape 

the "At Issue" principle of Rule 1.440.   

The analysis is as follows.  The crux of Citibank's argument apparently according to 

their Counsel, Mr. Curtin is that since Citibank's Motion was Meritless  the "Pendency" of the 

Motion was negated.   Notably, as indicated above, even Judge Garrison referred to the 
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Motion as the "pending motion."   Therefore, Mr. Curtin was apparently trying to argue with a 

straight face that Citibank was entitled to an advantage in setting the trial date precisely 

because they filed a "Meritless" Motion, which he openly asserts had no legitimate legal basis 

whatsoever.  Thus, he concludes Citibank's motion was not in fact "pending," because it was 

Meritless.  That is in fact a rather "Novel" legal argument to state the matter mildly.  The 

argument is so abjectly absurd that it is actually "funny" and brings semantic manipulation of 

logic to a hitherto unknown level in the secular world. 

The evidence indicates Judge Garrison made a willful and conscious decision to 

intentionally violate FRCP 1.440 by setting a trial date when he knew he lacked legal 

authority to do so.  The case was simply not "At Issue" on the day of trial and everybody 

knows that.  Judge Garrison can not fairly contend he was unaware of  FRCP 1.440 for the 

following reasons.  First, Defendant understands he has been on the bench for almost four 

decades.  So, it's inconceivable he would be unaware of FRCP 1.440.  Put simply, he can't 

claim "Rookie Status" so to speak.  Similarly, since a Hearing was actually Set on the Motion 

to Strike for August 31, 2022 (Exhibit 4) (notably by Consent of Plaintiff's Counsel and 

Defendant); and since Judge Garrison "Sua Sponte"  cancelled that Hearing (Exhibit 5) 

apparently attempting to "RAM THROUGH" a Biased Judgment for Plaintiff, it is inescapable  

he knew about the pendency of the Motion to Strike and in fact "Confessed" to such at trial. 

 Due to the blatant and serious nature of Judge Garrison's violation of Rule 1.440 (one 

of the most important court rules as evidenced by multiple Florida District Court of Appeals 

opinions) and for all other reasons delineated herein, Judge Garrison should Disqualify 

himself from further proceedings in this matter.  Additionally, he should acknowledge that he 

incorrectly denied Defendant's First Motion for Disqualification.  

 

 












































































